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ORTY years ago, Ernst Freund, in an article which is still funda- 

mental to the subject, stated: 

A tort committed in the exercise of governmental functions creates no private 
cause of action against the state; where a liability is demanded by justice, it must be 
created by statute. 

A tort committed in connection with private relations should give rise to a corre- 
sponding civil liability, with such statutory exceptions as may be dictated by public 
policy. This is not the recognized law, but seems to be demanded on general principles." 


After nearly ten years of effort, the Committees on Claims of the two 
houses of Congress, with the co-operation of the law officers of the several 
executive departments, finally have worked out a bill’ which, if passed, 
will carry into effect the principles of a just and sound public policy ad- 
vocated by Ernst Freund in 1893. In the light of this revolutionary, al- 
though long over-due, development, which probably only budgetary con- 
siderations of the moment can deter from early enactment into law, it 


* Professor of Law, Yale University Law School. 


' Private Claims Against the State, 8 Pol. Sci. Q. 625, at 652 (1893). 

2 The Howell-Collins bill of the 72d Cong., 1st sess., S. 4567, Calendar No. 697, Senate Re- 
port 658. The bill is largely to be credited to the efforts of Representative Underhill of Massa- 
chusetts beginning in 1924, and of Senators Bayard of Delaware and the late Senator Howell 
of Nebraska, who was chairman of the Senate Committee on Claims during the later years of 
the bill’s career. Great credit is also due to Mr. Alexander Holtzoff of New York, Special As- 
sistant to the Attorney General, who was assigned by Attorney General Mitchell to the special 
task of co-ordinating the views of the Government departments and whose detailed criticisms 
of the bill helped greatly in the formulation of the latest, and possibly, final draft. Much credit 
is also due to Mr. O. R. McGuire, Counsel of the General Accounting Office of the Comptroller 
General 
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may be appropriate to signalize the event as something of a memorial to 
the farsighted sagacity and the public services of Ernst Freund. 

It can readily be appreciated that, in working out the policy of estab- 
lishing new legal relations between private individuals and the Federal 
Government and of fixing the details of the procedure to give them effect, 
an infinite number of considerations had to be taken into account. The 
Howell-Collins bill, which will probably not be greatly changed,’ is the 
culmination of long efforts and many drafts of bills, one of which actually 

‘ 

passed both House of Representatives and Senate in 1929,‘ only to be 
given a pocket veto by President Coolidge, presumably because of the 
Attorney General’s objection to that provision of the bill, as then drafted, 
enabling the Comptroller General first to “settle” and determine the valid- 
ity of the claim and then to appear in the Court of Claims on certiorari 
proceeding to defend the settlement he had approved. Inasmuch as the 
Attorney General had customarily been the only legal official to defend the 
United States in the Court of Claims, this innovation was considered ob- 
jectionable by him.’ Perhaps the failure of the bill is not to be too greatly 
regretted, for the Howell-Collins bill now under consideration is in some 
respects a great improvement upon it. 

Briefly, the Howell-Collins bill provides for the ‘“‘allowance and pay- 
ment of claims” for damage to private property up to $50,000 caused by 
the ‘‘negligence® of any officer or employee of the Government within the 
scope of his office or employment, and not out of contract.’”’ In the case of 
personal injuries or injury resulting in death, a limit of liability of $7500 is 
provided for. The procedure for asserting the claim is by notice to the 

3 It will be reintroduced in the 73d Congress by Senator Bailey, Chairman of the Claims 
Committee of the Senate. 

4On March 2, 1929, after a Conference Report. H. R. 9285, 7oth Cong., 2d sess.; Senate 
4377, 70th Cong., 2d sess.; Senate Report 1699, 7oth Cong., 2d sess. 

s The Attorney General’s objection of February, 1929, was embodied in a letter addressed 
to Senator Deneen of Illinois, in charge of the bill. It was drafted by Assistant Attorney Gen- 
eral Galloway, then in charge of Court of Claims cases. Its substance will be found in the arti- 
cle of Mr. O. R. McGuire, Tort Claims Against the United States, 19 Geo. L. Jour. 133, at 
134, note 7 (Jan. 1931). 

6 The bill of 1929, as passed by House and Senate, and even the original Howell bill of 1932, 
had contained the words, in successive bills ever since 1925, ‘‘negligent or wrongful act or omis- 
sion.”’ Negligence is not usually wilful, so that the most recent draft may be said to narrow 
the scope of substantive liability assumed. Other exceptions and limitations will be adverted 
to hereafter. 

The English Crown Proceedings bill, 1927, Command 2842, which may soon be enacted, 
reads (section 11): ‘‘Subject to the provisions of this Act, the Crown shall be liable for any 
wrongful act done, or any neglect or default committed, by an officer of the Crown in the same 
manner and to the same extent as that in and to which a principal, being a private person, is 
liable for any wrongful act done, or any neglect or default committed, by his agent 
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Comptroller General within 30 days of the “occurrence of the event”’ out of 
which the claim arose, to be extended to go days if the claimant can show 
reasonable cause for delay and can prove that the United States has not 
been prejudiced thereby; but this must be followed within a year by a 
formal claim under oath.’ The General Accounting Office, after sub- 
poenaing witnesses, if necessary, and on such evidence as the claim- 
ant and the Government Department involved may supply, is then 
authorized to “settle and adjust’ the claim. If the claim is under 
$1000, and provided the claimant assents, the Comptroller General can 
pay the claim out of the appropriation of the Department or independent 
establishment in question, if the head of the Department approves. Set- 
tlements above $1000 must be certified to Congress for congressional ac- 
tion. If the claimant is dissatisfied, he can file an original suit—not by 
certiorari, as the 1929 bill provided—in the Court of Claims, within one 
year of the unaccepted decision of the Comptroller General or, if a deci- 
sion is delayed, six months after the claim has been filed. The judgments 
of the Court of Claims are final, as usual, except for the possibility of re- 
view on certiorari by the United States Supreme Court. 

Fourteen types of tort claims are excepted from the bill, including 
claims arising out of the loss or miscarriage of mail matter, out of the as- 
sessment or collection of taxes, out of losses of property of persons in the 
military or naval service, out of the merchant marine and Navy suits in 
admiralty Acts of 1920 and 1925, respectively, out of acts of the Alien 
Property Custodian, out of the administration of the quarantine laws— 
now without exception of the laws administered by the Public Health 
Service, as in the 1929 bill—out of flood control and river and harbor and 
irrigation activities, out of injuries to vessels and cargo passing through 
the Panama Canal, out of the acts of military and naval forces where re- 
lief is otherwise provided, out of injury to or death of a prisoner, out of 
alleged negligence of physicians or employees of a ‘‘Government hospital, 
dispensary, or institution,’’”* out of injuries or death arising from assault 
and battery, false arrest or imprisonment, malicious prosecution, libel, 
slander, misrepresentation, deceit, interference with contract rights, or 
any criminal act, or—a provision not found in the 1929 bill—out of the 
alleged effect of an Act of Congress, or executive order of the President, 
or of any department or independent establishment. 


7 In section 303 of the bill, providing for a formal claim, the original words “negligent or 
wrongful acts or omissions” are retained. It is submitted that they should be restored to sec- 
tion 1. 


7 The term “institution” seems exceptionally broad. 
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This represents a considerable limitation of substantive liability, and is 
doubtless induced by the effort to confine the new policy within a narrow 
range, dictated by caution. As experience in the administration of the 
Act develops, it may be found advisable to extend its provisions, for it 
must be remembered that tort claims not brought within the Act are di- 
rected, as of old, to committees of Congress. 

The Federal Government has, to a limited extent, opened the door to 
suit or claim against itself, at first in contract cases, and, since 1922, in prop- 
erty tort cases up to $1000, relief in these latter cases being administrative 
only. Although the Constitution provides that “private property”’ shall 
not “‘be taken for public use without just compensation,” there was until 
1855 no judicial means of making the requirement effective. Claimants 
were compelled to petition Congress to redress their grievances. The de- 
fects of this system, both for the claimant and for the members of Con- 
gress, led to the establishment of the Court of Claims, with jurisdiction in 
claims founded upon a “law of Congress or upon any regulations of an 
Executive Department, or upon any contract, express or implied.” To 
this there were added, by the Tucker Act of 1887, claims founded ‘‘upon 
the Constitution of the United States,” a clause which has been construed 
into comparative meaninglessness, and claims “‘for damages, liquidated or 
unliquidated, in cases not sounding in tort.”’ 

These jurisdictional clauses have been construed most strictly against 
the claimant. The owner of property taken by Government officers for 
public use must prove that it was “taken” under an express or implied 
promise to pay for it. And a promise to pay will not easily be ‘“‘implied.”’ 
Impressed by the inhibition against claims “‘sounding in tort” and by the 
traditional view that the Government’s consent to be sued is to be con- 
strued as narrowly as possible, the Supreme Court has given an exceed- 
ingly technical construction to the terms “taking” and “implied contract”’ 
and a very wide interpretation to the clause “‘sounding in tort.’’* Thus, the 
physical act of “‘taking’’ must so greatly interfere with the private use 
that the injury and deprivation are permanent and substantial, and not 
merely temporary or consequential, and, therefore, tortious. There must 
be an intent to take. Thus, a denial or questioning of the owner’s right to 
the property—except in patent cases under statute—by the Government's 
assertion of an adverse claim or the denial of an intent to pay, will defeat 
recovery, for the taking is then tortious. The more flagrant and unjusti- 
fiable the Government’s acts, the less becomes its liability—hardly a com- 
mendable principle of law. Moreover, the circumstances must not nega- 


* 34 Yale L. Jour. 28, 30 ef seg. 
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tive the owner’s open or tacit acquiescence, otherwise the plaintiff will 
defeat that consensual relation which is supposed to underlie the implied 
contract—implied in fact, rather than in law. Mere evidence of Govern- 
mental enrichment is insufficient to raise the implication of contract; a 
quasi-contractual obligation will not be recognized, unless, as in tort cases, 
covered by a special Act of Congress ad hoc conferring jurisdiction. Such 
Acts have occasionally been passed. There are many other legal hurdles 
placed by judicial construction in the way of claimants. Unless a claimant 
is fortunate enough to be able to climb them all, he is likely to find his 
claim dismissed as “sounding in tort.” 

In recent years the force of circumstances has induced a growing dis- 
position on the part of Congress to authorize suit in tort against the United 
States or to provide administrative machinery for the determination of 
legal responsibility under customary rules of law. In 1910 suits for patent 
infringement were permitted.” Since 1900, special statutes have been 
passed with increasing frequency, either appropriating funds, after com- 
mittee investigation, to compensate for tort injuries of various kinds or 
else referring such claims to the Court of Claims or United States District 
Courts for determination and judgment. A Federal ““Employers’ Liabil- 
ity Act” has been passed, establishing an Employees’ Compensation Com- 
mission to provide compensation for disability or death of an employee 
“resulting from a personal injury sustained while in the performance of 
duty.’’* In taking over the railroads and certain collateral services during 
the war, with the curious exception of the telegraph system,” and in estab- 
lishing a Shipping Board for the operation of merchant ships, the Govern- 
ment placed itself, in respect oi legal responsibility, in the position of a 
private operator.’ On March 3, 1925, a comprehensive Suits in Admiralty 
Act was passed," authorizing suits against the United States in the Federal 
District Courts for damage caused by and salvage service rendered to 
public vessels of the United States, thus materially extending the scope 
of the Act of March 9, 1920, relating to publicly-owned merchant vessels. 
In the operation of its war ships and public vessels, the United States thus 

® Baltimore & Ohio R. R. v. United States, 261 U.S. 385 (1923); same parties, 261 U.S. 592 
(1923), under Dent Act; Jacob Reed’s Sons v. United States, 273 U.S. 200 (1927), afi’g. 60 Ct. 
Cl. 97 (1925). 

Act of June 25, 1910, 36 Stat. 851. 

" Act of Sept. 7, 1916, c. 458, 39 Stat. 742. 

"2 Western Union Tel. Co. v. Poston, 256 U.S. 662 (1921). 


8 Act of March 21, 19f8 (R. R.); Act of Sept. 7, 1916, § 9, 39 Stat. 728; Act of March 9, 
1920, 41 Stat. 525. 


4 43 Stat. 1112. 
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waived its sovereign immunity from suit and responsibility, retaining 
merely those privileges as to limitation of liability possessed by ship own- 
ers and operators generally. This step marked an epoch in American pub- 
lic law. 

Congress has also passed a number of statutes, mainly since the war, con- 
ferring a limited administrative jurisdiction on the heads of the various Ex- 
ecutive Departments to settle claims for tort injuries arising in their respec- 
tive Departments. Even prior to the general Act of December 28, 1922, con- 
ferring power on the head of each Executive Department and independent 
establishment to settle claims for “damage to or loss of privately-owned 
property” not exceeding $1000, “‘caused by the negligence of any officer 
or employee of the Government acting within the scope of his employ- 
ment,’’** numerous Acts had been passed conferring on the heads of cer- 
tain Departments, mainly War, Navy, and Post Office, a limited power to 
settle tort claims." Some of the provisions of these Acts, renewed in an- 
nual deficiency appropriations, or otherwise, extend the scope of the Act 
of December 28, 1922, to personal injuries and/or dispense with proof of 
negligence. 

The partial and limited relief thus afforded to claimants in certain tort 
cases is a recognition of the validity of the principle. By the pending bill, 
it is now admitted that tort claims in excess of $1000 are equally entitled 
to consideration. Unable to present them to the Executive Departments 
or the Courts, the claimants have pressed these claims upon the Govern- 
ment through a bill in Congress—a political, and not a legal, channel. 
The history of claims against the United States presents a picture of the 
gradual transfer of claims by Congress from the political to legal channels 

first in contract cases, then in small tort and special types of tort claims, 
like patent and admiralty. Now comes a general tort bill. 

It may be of interest to trace the evolution of some of the major fea- 
tures of the pending bill. As the tort claims bill first passed the House, 
without a dissenting vote, on June 10, 1926,” a limitation of liability to 
$3000, introduced by the Senate, was removed, and liability in property 
cases was left unlimited. This seemed too broad for an experimental pol- 
icy, so that subsequent bills have limited the jurisdiction to claims not ex- 


*s Act of Dec. 28, 1922, c. 17, 42 Stat. 1066. 


© See for example Act of Oct. 6, 1917, 40 Stat. 389; Act of March 29, 1918, 40 Stat. 
499; Act of Aug. 24, 1912, 37 Stat. 586; Act of Oct. 6, 1917, 40 Stat. 364; Act of Mar. 4, 
1921, 41 Stat. 1436; Act of June 16, 1921, 42 Stat. 63; Act of June 7, 1924, c. 291, 43 
Stat. 483 and Pub. No. 413, pp. 6-7, 68th Cong.; Veterans’ Act of June 7, 1924, 43 Stat. 
607; Act of May 28, 1924, 43 Stat. 199; Act of June 7, 1924, 43 Stat. 492. 

17 Sen. 1912, 69th Cong. 
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ceeding $50,000. Claims in excess of $50,000 will have to be advanced 
through political channels, as heretofore, although it is possible that the 
passage of the Tort Claims Act will persuade Congress more readily to 
refer such claims to the Court of Claims. In personal injury cases, the bills 
always carried a limitation, first of $10,000, now reduced to $7500. Fear 
of exaggerated claims accounts for these limitations. If experience justi- 
fies the new policy, it is possible that the jurisdictional amount will be 
raised. 

Influenced by the example of the Small Claims Act of 1922, which gave 
the heads of Executive Departments power to settle property claims (sub- 
ject to congressional approval by appropriation) up to $1000, the early tort 
bills of 1925-1928 had sought to leave small claims in the executive channel, 
and make only larger claims the subject of judicial action. At one time the 
executive jurisdiction was limited to $2000, claims beyond that to go to 
the District Courts and Court of Claims. Fearful of overburdening the 
courts, the administrative jurisdiction was later raised to $5000. Inas- 
much as most claims would involve less than $5000, it was realized that a 
very precise procedure would have to be worked out, for diversity of view 
in the different departments might lead to confusion in the administration 
of the Act. Indeed, the Small Claims Act of 1922, limited to $1000, had 
produced considerable discord in its interpretation by various depart- 
ments." Hence the entrance upon the scene of the Comptroller General 
as a unifying authority. 

There had been some disposition to limit the authority of the Comp- 
troller General in these matters, for he is a fiscal rather than a judicial 
officer. At first, he was to have jurisdiction, after a report from the execu- 
tive departments concerned, to settle claims up to $2000, the main reason 
for centralization of authority being the necessity for unifying policy and 
procedure. He was also empowered, with the Attorney General, to com- 
promise claims above $2000, as in the Suits in Admiralty Act of 1925. The 
House of Representatives, in its drafts of 1926 and 1928, cut down the 
Comptroller’s powers materially, by raising executive department juris- 
diction to $5000, without interference by the Comptroller General, ex- 
cept to make uniform rules for the department’s law officers in administer- 
ing the Act. But the Comptroller General was alert to the interests of his 
office, for in the 1929 bill, as it finally passed, the Senate not only restored 
his lost glory, but increased it by giving him, through the General Ac- 
counting Office, exclusive jurisdiction of all claims up to $50,000, with re- 


8 See, as to the subrogation policy, the correspondence between the Secretary of War and 
the Comptroller General in 1930, Georgetown Law Journal, supra note 5, p. 141 note. 
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view on certiorari to the Court of Claims. This went so far as to arouse 
the protest of the Attorney General, a fact which presumably induced 
President Coolidge to withhold his approval. By the 1929 bill, also, the 
proposed jurisdiction of the United States District Courts was elimi- 
nated.” The fluctuation of policy from preference for the judicial, then for 
the administrative and back to the judicial channel—now embodied in the 
Howell bill of 1932—can thus be observed. In 1929, the Congress pre- 
ferred to make the Comptroller and the Court an advisory body for the re- 
lief of Senate and House claims committees. By 1932, the Comptroller 
having yielded to the objections of the Attorney General with respect to 
appearance before the Court of Claims, the nisi prius proceedings were ad- 
ministrative, the ‘‘appeal” judicial, much as in the case of claims for tax 
refunds addressed to the Commissioner of Internal Revenue. 

The Small Claims Act of 1922, although purporting to be kept in force 
by some of the earlier drafts, is now by implication repealed as inconsistent 
with the pending measure. 

The Comptroller General in all cases will now make up the record, in the 
meantime seeking to settle the claim. Because the Government should 
have full opportunity to assemble its evidence in defense, while still ob- 
tainable, a very short period (30 days) for filing notice of claim is pro- 
vided. The heads of the executive departments and establishments are 
required to make prompt investigations of any accident or event in which 
their employees are involved, whether or not Government liability is in- 
ferable, and to transmit claims, reports, and recommendations for set- 
tlement to the Comptroller. Depositions of witnesses may be taken, with 
the assistance of the staff of the Department of Justice in the field, and the 
Comptroller General may issue subpoenas requiring witnesses to attend 
at Washington before an attorney of the Comptroller General acting as a 
commissioner—on the model of the Federal Trade Commission—with 
power to invoke the aid of the District Courts to require, under threat of 
contempt, the production of evidence, written or oral. This confers con- 
siderable judicial power on a fiscal officer, but it may be justified by the 
necessities of the case and will be likely to be employed advisedly, in the 
light of the fact that a dissatisfied claimant can bring an original suit in 
the Court of Claims. How much importance will be attributed to the 
findings of fact by the Comptroller General is still uncertain. On certiorari 
the findings might have been practically conclusive. Possibly on the origi- 

On the apparent ground (Sen. Rep. 1609, 7oth Cong., 2d sess.) that “it is not believed 
that the procedure of suits against the United States is a proper one to secure judicial determi- 


nation of tort claims, especially where there is no controversy as to the liability of the United 
States.” 
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nal suit, the Court of Claims will refer contested issues of fact to one of its 
Commissioners. The proceedings in Washington, although confinable to 
final argument, may operate to the disadvantage of small claimants living 
at a distance from Washington, who may prefer to accept the settlement 
offered by the Comptroller rather than incur the expense of a suit in the 
national capital. It was this possible hardship which was responsible for 
the assignment of jurisdiction to the District Courts in the earlier bills. 

Claims for personal injury, which in earlier bills were placed largely un- 
der the jurisdiction of the Employees’ Compensation Commission, are also 
to be filed now with the Comptroller General, who may enlist the aid of 
the Compensation Commission to investigate claims and make recom- 
mendations. Negligence of officers or employees and “defect or insuffi- 
ciency”’ of ‘“‘machinery, vehicle or appliance” are the sources of liability 
for personal injury or death. 

Contributory negligence is a bar to relief for property and personal in- 
jury claims. In earlier bills, the rule of comparative negligence had been 
adopted, and in the Howell bill of December 9, 1931, the rule of contribu- 
tory negligence was to be limited by the doctrine of “last clear chance.” 
The Attorney General, however, expressed the opinion that the latter doc- 
trine was implicit in the contributory negligence rule, as announced by 
the United States Supreme Court,” and that the explicit mention of the 
doctrine in the bill might be construed as extending it beyond the limita- 
tions of the Supreme Court to embrace the more liberal view of some of the 
state courts. In personal injury and death claims, moreover, intoxication 
and wilful misconduct are assimilated to contributory negligence, as are, 
to the extent deemed controlling, the aggravation of the injury or pre- 
cipitation of the death by unreasonable refusal or failure to submit to or 
procure medical or surgical aid, which indeed the Comptroller General 
can demand as a condition of pecuniary relief under the bill. 

Certain other features of the bill deserve brief mention. If joint liabil- 
ity for an injury or loss rests upon some person other than an officer or 
employee of the United States, the Government assumes liability only for 
its proportionate share. 

If the injured person or property was insured, the Comptroller General 
and the Court of Claims are directed to deduct the amount of insurance, 
collected or collectible, from any award or judgment; and yet, the subro- 
gated insurance company has no standing to prosecute its own claim 
against the Government. Thus, the Government is likely to escape a great 


» Chunn v. City & Suburban Ry., 207 U.S. 302 (1907). It was suggested that the Comptrol- 
ler General and the Court of Claims would of necessity be bound by that decision. 
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deal of liability which legally it should assume, as would any other cor- 
porate tort-feasor. In the matter of international claims, somewhat dif- 
ferent considerations prevail, for there are several reasons why, in addition 
to questions of nationality, insurance companies should not be made whole 
by the nation and even by foreign nations for risks which they assumed for 
profit. In international matters, only the original claimant should be given 
a locus standi, subrogation being a matter of private law. In municipal 
matters, however, it would not seem improper to ask the Government to 
assume its valid burdens, whether the compensation accrue to an injured 
individual or to the insurance company which has already paid the loss. 

In case the officer acted wilfully, the Government is empowered to re- 
coup its payments under the Act from the wrongdoing officer. Continental 
law generally provides for such right of redress, although its pecuniary 
value may often not be great. Yet there is administrative value in creating 
a more efficient service by enabling the Government to hold officers to per- 
sonal responsibility for their wilful acts, by deductions from salary or 
other recourse. Perhaps this might be too harsh in the case of uninten- 
tional negligence, other administrative sanctions possibly sufficing; for by 
the express mention of wilful misconduct, it is assumed that the common 
law right of recourse in other cases is not expected to be invoked. 

The governmental agencies to which the prospective Act extends are 
not only the executive departments and independent establishments, but 
all corporations in which the Government owns 51 per cent or more of the 
voting shares and “securities.” The Panama Railroad is excluded, pre- 
sumably because it is already suable in tort. 

An effort is made to prevent the Act from becoming a lawyers’ bonanza. 
Soliciting claims ‘directly or indirectly” is made a criminal offense, and 
attorney’s fees, where an award or judgment is obtained, are to be fixed 
in each case by the Comptroller General or the Court of Claims, as the 
case may be. But whereas all bills prior to the Howell-Collins bill estab- 
lished a maximum attorney’s allowance of 15 per cent, the last bill, on the 
suggestion of the Attorney General, fixed the possible maximum at 25 per 
cent, not an ungenerous amount, and higher, I believe, than any foreign 
lawyers’ tariff admits. The charging or collection of any fee in excess of 
the amount allowed by the Comptroller General or the Court of Claims is 
made a penal offense. 

The presentation of false evidence or the exaggeration of a claim ‘“‘with 
intent to defraud the United States” is a bar to the allowance of any 
claim. 

Earlier bills had undertaken to make the Tort Claims Act retroactive, 
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so as to admit claims which had accrued at a date two or three years prior 
to its enactment. The Howell-Collins bill abrogates this feature, a conclu- 
sion explainable by the fact that the Government’s opportunity to as- 
semble evidence in defense, carefully safeguarded by the pending bill, 
would probably in old cases have been overlooked or lost.. The Act will 
hence apply only prospectively. Claims which arose before its enactment 
will therefore continue to be presented to the Congress and to be referred 
to its Committees on Claims. 

These are the outlines of the new system of redistributing the risks of 
loss in connection with certain governmental activities. For years an 
academic campaign had been waged, designed to emancipate the United 
States from a slavish subservience to ancient—and, I think, historically 
misunderstood—formulas which had produced manifest injustice in the 
name of law and order. The unhappy sufferer was left to bear practically 
all the risks of a defective or misdirected operation of the administrative 
machine. Realization of this incongruity had produced statutory efforts 
at escape; but the old dogmas served unduly to restrict their judicial inter- 
pretation and, in the field of municipal government, produced judicial dis- 
tinctions which did credit to the courts’ desire to reconcile law and justice, 
but by their artificiality added, if I may say so, an occasional note of ab- 
surdity to the process of judicial exposition.” In recent years, the climate 
of opinion has begun to change, and an increasing number of state statutes 
assuming governmental responsibility in tort are receiving the liberal con- 
struction intended by the legislatures. Municipal corporation counsel and 
states’ attorneys, however, still occasionally affect the belief that the as- 
sumption of liability is a gratuitous gift, that the legislature could not have 
intended what it said, and that the extension of governmental responsibil- 
ity is somehow contrary to the public interest. Courts, on the whole, are 
taking a more reasonable position. 

What is likely to be the practical effect of the Federal Tort Claims Act? 
While enlarging the administrative personnel of the Comptroller General’s 
office and perhaps adding judges and commissioners to the Court of 
Claims, it should greatly relieve the congestion in the Claims Committees 
and should enable the Congress to devote its exclusive attention to more 
important problems. It will substitute judicial methods, with adequate 
facilities for investigating and weighing evidence, for political methods, 
handicapped by inadequate facilities, in the adjustment of a large group 

** Some of these distinctions, mainly incidental to the effort to distinguish governmental 


from corporate functions, are discussed in a series of articles on Government Liability in Tort, 
34 Yale L. Jour. 1, 129, 229 (1925). 















12 THE UNIVERSITY OF CHICAGO LAW REVIEW 


of claims, claims which are inseparable from and often unavoidable in the 
operation of so vast a machine as the Federal Government. It will pro- 
mote popular confidence in the justice of the Government, by no means an 
unimportant, even if intangible, factor in public administration. The 
cost should not be excessive, and the award of damages will be likely to 
be more equitable, as well as legal, than is possible under the present sys- 
tem. The example afforded by the Federal Government in publicly recog- 
nizing by statute its moral obligation to indemnify those it has unjustly 
injured, should serve to stimulate like recognition in the states and cities 
of the United States. It is one of the many misfortunes associated with 
the passing of Ernst Freund that he did not live to see the fruition of his 
scholarly efforts. . 


THE STATUS OF THE CHILD AND THE 
CONFLICT OF LAWS 


Joserpn H. BEALE* 


ANY experiments are now being conducted in the rearrange- 
ment of legal material. It is certainly true that the traditional 
arrangement leaves very much to be desired and has only the 

merit of being ancient and known to the Bar. Of course that is a great 
merit, but out of all the discussion and experiment something better ought 
to come. 

I am offering as part of my share in this experimentation the treatment 
of the conflict of laws as it applies to a child, starting with his birth and 
going on until he is of riper years. This statement, as will be seen, runs 
into almost every branch of the law and has to be gathered together from 
as many sources. Whether when gathered together in this form it will be 
easier to master, to remember, and to investigate, it is impossible to guess. 
Without further preface, let us be legally present at the child’s birth. 


PERSONAL QUALITY 


At the moment of separate life for the child he obtains legal personal- 
ity; that is, he becomes a possible actor on the legal stage. He is at once 
capable of acquiring rights, of suing and being sued, and of being repre- 
sented in the administration of any property in which he might claim an 
interest. 

This personality, like all personality, is limited to the state that creates 
it; but, fortunately for the infant, the law of every state in whose law he 
is likely to be interested endows him with personality from the moment of 
his birth. The incidents of personality, however, may vary in different 
states in which the infant may be. All states are likely to extend a right 
to freedom from physical aggression; not all would protect his personal 
dignity or his desire for privacy. 

* Professor of Law, Harvard Law School. 


' Adams v. Adams, 154 Mass. 290, 28 N.E. 260, 13 L.R.A. 275 (1891); In re Forney’s Es- 
tate, 43 Nev. 227, 184 Pac. 206, 186 Pac. 678 (1919); Olmsted v. Olmsted, 190 N.Y. 458, 83 
N.E. 569, 123 Am. St. Rep. 585 (1908), aff’d. 216 U.S. 386, 30 Sup. Ct. 292, 50 L.Ed. 530, 25 
L.R.A. (N.S.) 1292 (1906), commented on 20 Harv. L. Rev. 400 (1907), 58 Univ. Pa. L. Rev. 
558 (1910); Smith v. Thornton, 5 W.N.Cas. 372 (Pa. 1877); Hazzard’s Estate, 8 W.N.Cas. 484 
(Pa. 1880); Matter of Look Wong, 4 U.S.Dist. Ct. Haw. 568 (1915); In re Stirling, (1908) 2 
Ch. 344; Shaw v. Gould, L.R. 3 H.L.C. 55 (1868). 
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There might, however, be differences between states as to his being an 
infant at all. Thus the age of majority for men is in every common law 
state twenty-one, but in some states it is twenty-five; and the majority of 
a woman, in most of our States twenty-one, is eighteen in some States. 

In France and most civil law states minority is regarded as a status, and, 
according to their ordinary doctrine, would be recognized and given effect 
to in every state. On this point, however, doctrine and decision have 
reached different results. In the case of a national twenty-three years old 
of another state in which the age of majority is twenty-five contracting in 
France where the age of majority is twenty-one, the courts will for one 
reason or another hold him responsible for his contract. This is in the 
teeth of doctrine, and apparently of the Code. Nevertheless, it is done by 
the courts. In the converse case, however, where the foreign young man 
is of age in his own state though not in France, he would again be held. 

In common-law states minority is not regarded as a status but merely 
as a personal quality of the infant, which has this or that effect on various 
legal transactions. It is therefore regarded in these states as merely a 
qualification of the act to be governed by the law that governs the act. 
If a child is a minor by the law of his own state but of age in the state 
where he makes a contract, the contract will bind him. If a girl of twenty, 
of age in her former domicil, comes to a state where she is of age only on 
reaching twenty-one years, she will be treated not as an adult but as an 
infant for the purpose of acquiring a domicil in the second state.’ 


FAMILIAL RELATIONS® 
I. LEGITIMACY 


The rights under this heading come into existence at the same time that 
the personal rights do, since the child’s relations to his parents and the 
consequences that flow from these relations come at once. At birth, a 
child has a factual connection with a male parent and a female one. With 
each of these the factual relation may be legalized or it may not; or to put 
it in ordinary language, the child may be the legitimate child of either 
parent or of both, or he may be illegitimate as to both or one. The legal 
relation which is fixed at the birth involves first the relation to the father. 
The father is still as between him and the mother the legal head of the fam-_ 
ily, and his domicil has the first chance at making the child legitimate 
with respect to the father. 


? Beekman v. Beekman, 53 Fla. 858, 43 So. 923 (1907). 


3 I would much rather use the word domestic, which I am used to, than the word familial, 
which strikes me as both novel and cacophonous; but one must be modern at all costs. 
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Thus, where one obtains a void divorce, and then marries again and has 
children, the marriage being polygamous and void, the children are (at 
least at common law) illegitimate, whether the person who obtained the 
divorce was domiciled in the state which granted it‘ or in another state.‘ 
In Matter of Look Wong* a man domiciled in Hawaii, where he had a wife, 
went to China and married another as permitted by the law of China. 
As the woman was domiciled in China, the marriage was probably valid. 
A son of the Chinese woman was not allowed admission to Hawaii as son 
of his Hawaiian father. It would seem that the law of Hawaii, the father’s 
domicil, would not under these circumstances make the child the legiti- 
mate child of the father; but even if it did, the court might have refused 
to recognize the relation. 

Usually the child of parents who are not legally married is illegitimate. 
There are, however, in several of the states of this country, statutes pro- 
viding that the children of a void or annulled marriage, begotten before a 
decree of nullity, shall be legitimate. Where there was such a statute at 
the domicil of the father at the time of the child’s birth, the child will be 
recognized everywhere as legitimate.’ 

It may be suggested that a state having no such statute might yet re- 
gard a child as legitimate although in fact the parents had not been mar- 
ried. The question is suggested by the leading case of Shaw v. Gould.’ In 
that case an English woman secured a divorce in Scotland, which the 
Scotch court regarded as valid, and thereupon married a domiciled Scotch- 
man. A child was born of this marriage who claimed property devised to 
“the child of” the mother. The English court, holding the Scotch divorce 
invalid, held that the child of the Scotch marriage was illegitimate. In so 
far as this is a decision that he was an illegitimate child of the mother, 
there can be no doubt of the soundness of the judgment, because, the 
mother being a domiciled English woman, the law of England must con- 
cur in creating a legitimate status between her and her child, and that 
law refused to do so. If the question had been as to the legitimacy of the 
child with reference to his father, it is submitted that the case would have 


4 Olmsted v. Olmsted, 190 N.Y. 458, 83 N.E. 569, 123 Am. St. Rep. 585 (1908), aff’d. 216 
U.S. 396, 30 Sup. Ct. 292, 50 L.Ed. 530, 25 L.R.A. (N.S.) 1292 (1906), commented on 20 Harv. 
L. Rev. 400 (1907), 58 Univ. Pa. L. Rev. 558 (1910). 

5 Adams v. Adams, 154 Mass. 290, 28 N.E. 260, 13 L.R.A. 275 (1891). 

6 Matter of Look Wong, 4 U.S. Dist. Ct. Haw. 568 (1915). 

7 Mund v. Rehaume, 51 Colo. 129, 117 Pac. 159, Ann. Cas. 1913A, 1243 (1911); Moore v. 
Saxton, 90 Conn. 164, 96 Atl. 960 (1916) (bigamous); Eubanks v. Banks, 34 Ga. 407 (1866); 
Green v. Kelley, 228 Mass. 602, 118 N.E. 235 (1918) (bigamous); Lincecum v. Lincecum, 3 Mo. 
401 (1834) (bigamous). 

§ Shaw v. Gould, L.R. 3 H.L.C. 55 (1868). 
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been different. The father being domiciled in Scotland at the time of the 
child’s birth, Scotch law would determine the status between the father 
and the child; and it seems that this law would have held the child legiti- 
mate and that it would have had power to do so in spite of the fact that 
the ground on which it would have done so was unsound; namely, that 
there was a valid marriage between the father and mother of the child. 
In a similar case the mother of a child had obtained a divorce in Dakota 
while resident there. The divorce would probably have been declared in- 
valid outside that state. The woman then married a Dakota man, and the 
child was born. It was held that the child of the marriage, a legitimate 
child of both parents by the law of Dakota, was a legitimate child of the 
mother for purposes of succession.’ 

It sometimes happens that a child, apparently when born the illegiti- 
mate child of his father, may by a later event be legitimated from birth; 
for instance, by a recognition of paternity by the father, or by the marriage 
of the parents. Sucha result of a subsequent act, effective from the begin- 
ning, must take effect as the performance of a condition on which legiti- 
macy was from the beginning to take place. The father’s domicil at the 
birth of the child, as has been seen, determines the child’s legitimacy with 
respect to the father. 

Legitimation after birth which relates back to the birth must be the 
result of a potential legitimacy created at the time of birth by the law of 
the state of the domicil of the parent concerned; since only such a poten- 
tially created status should be related back to the time of birth. Until the 
condition is fulfilled, the child is provisionally domiciled with the mother. 
The father’s domicil, however, retains a potential hold on the child which 
may become actual upon the happening of the event. 

Unless the law of the state of domicil of a parent at the moment of the 
child’s birth provides for subsequent legitimation from birth, there can 
be no such retroactive legitimation. The possibility of legitimacy must 
exist from birth in order that the legitimation may relate back and affect 
from the beginning all transactions which involve the legitimacy. 

The child may be legitimated from birth as child of the mother as well 
as of the father. 

A typical example of legitimation from birth is legitimation by subse- 
quent marriage of the parents. At the time of the birth, for instance, the ~ 
law of the state of the father’s domicil provides that an illegitimate child 
may be legitimated by the subsequent marriage of its parents. This means 
that that law, being the law that has power to do so, gives the child at 


* Re Hall, 61 App. Div. 266, 70 N.Y.S. 406 (1901) 
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birth a potential legitimacy with regard to the father, but postpones to 
a later time, as the result of the performance of the condition (namely, 
marriage), the change from potential into actual legitimacy. Until the 
performance of the condition it is not possible to prove legitimacy and the 
relationship must be treated as illegitimate. 

By the principles of the canon law the marriage of the parents of an 
illegitimate child at any time after the birth of the child resulted in 
legitimating it, ex post facto, from the moment of birth. This principle be- 
came part of the common law of Europe, and prevails generally in the 
law of European states. But, by another provision of European law, any 
effect of marriage must be governed by the law of the marriage; which in 
turn (except where this has been changed by modern codes substituting 
the law of the nation) is the law of the domicil of the parties at the time of 
the marriage. 

When a question arises, therefore, of legitimating a child by a subse- 
quent marriage, under the European law, it becomes a question of the 
domicil of the father both at the birth of the child and at the date of mar- 
riage. The domicil at birth must obviously make the child legitimate from 
birth; for if it refuses to do so there can be no possibility of accomplishing 
such a result; no other law could force the legitimacy from birth and there- 
fore the domicil of the child upon the sovereign of the father’s domicil. 
Furthermore, if a marriage can have no effect except such as is given it by 
the husband’s domicil at the time, the concurrence ofthe law of his domi- 
cil alone can accomplish the result. This requirement of a concurrence of 
the law of two domicils is well brought out in a series of English cases, all 
looking to the law of some other European country to legitimate a child. 
If by the law of the father’s domicil at birth and by the law of his domicil 
at marriage a child is legitimated by a subsequent marriage, the child is 
recognized as legitimated; but it is not legitimated if the father either at 
the time of the child’s birth or at the time of his own marriage was domi- 
ciled in a country the law of which does not legitimate by subsequent mar- 
riage, though at the other of these times he was so domiciled; and of 
course, no matter what the domicil of the mother or the place of marriage, 
there can be no legitimation when the father is at all times domiciled ina 
state which does not permit legitimation.’® 

Many of the American States have provisions by which the subsequent 
marriage of the parents of a natural born child legitimates the child. These 
States, having no trace of the civil law principle that the effect of marriage 
must be governed by the law which creates the marriage, present a much 


” In re Grove, 40 Ch. D. 216 (1887); Re Wright’s Trusts, 25 L.J.Ch. 621 (1856). 





18 THE UNIVERSITY OF CHICAGO LAW REVIEW 


simpler question as to the effect of the marriage on legitimating the chil- 
dren. If the children are born with a conditional legitimacy, the perform- 
ance of the condition will, it seems, of itself be sufficient to create the 
legitimate status. A child born at a time when his father was domiciled 
in a place where such a law prevailed, will therefore be legitimated by a 
subsequent marriage no matter what domicil his father may subsequently 
have acquired and no matter what law prevails in establishing marriage." 
In most American cases the question does not arise, since the domicil has 
been unchanged; and it is held simply that when the parties are domiciled 
at the birth of the child in a state that has such a law, the child becomes 
legitimate as a result of the marriage.” If legitimated by the proper law, 
the status will be everywhere recognized.’ But, on the other hand, if by 
the proper law the child was not so legitimated, it can be given no legiti- 
mate status in any other state where such a law prevailed." If the mar- 
riage by reason of which legitimacy is claimed is void, the marriage has no 
effect on the legitimacy of children previously born;'’ and the burden of 
proving the marriage valid is on the person who claims that legitimation 
has taken place." 

The law may give to an act other than marriage the effect of legitimat- 
ing from birth; for instance, the recognition of the child. If the law of the 


state of domicil of either parent at the birth of the child provides for 
legitimating the child from birth by recognition of paternity after birth, 


™ Miller v. Miller, 91 N.Y. 315, 43 Am. St. Rep. 669 (1883). 


 Caballero’s Succession, 24 La. Ann. 573 (1872); Holloway v. Safe D. & T. Co., 151 Md. 
321, 134 Atl. 497 (1926); Loring v. Thorndike, 5 All. 257 (Mass. 1862); Dayton v. Adkisson, 
45 N.J.Eq. 603, 17 Atl. 964, 4 L.R.A. 488, 14 Am. St. Rep. 763 (1889); Stack v. Stack, 6 Den. 
280 (N.Y. 1887); Bates v. Virolet, 33 App. Div. 436, 53 N.Y.S. 893 (1898); Fowler v. Fowler 
131 N.C. 169, 42 S.E. 563, 59 L.R.A. 317 (1902); Ives v. McNicoll, 59 Ohio St. 402, 53 N.E. 60, 
43 L.R.A. 772, 69 Am. St. Rep. 780 (1898); McCausland’s Estate, 213 Pa. 189, 62 Atl. 780, 
110 Am. St. Rep. 540 (1906); De Wolf v. Middleton, 18 R.I. 810, 26 Atl. 44, 31 Atl. 27, 31 
L.R.A. 146 (1893). 

In Caballero’s Succession, supra, the parents could not have been married at the father’s 
domicil, Louisiana, because the mother was a woman of color; but by the law of Louisiana at 
the time of the child’s birth a natural child was legitimated by subsequent marriage. The 
parties were legally married in Cuba, to which place the father’s domicil had been changed. 
It was held that the child was legitimated. 


3 Miller v. Miller, 91 N.Y. 315, 43 Am. St. Rep. 669 (1883); Bates v. Virolet, 33 App. Div. 
436, 53 N.Y.S. 893 (1898). 


44 Smith v. Kelly, 23 Miss. 167, 55 Am. Dec. 87 (1851). 
's Matter of Look Wong, 4 U.S. Dist. Ct. Haw. 568 (1915). 


© Meekins v. Meekins, 169 Ark. 265, 275 S.W. 337, commented on 24 Mich. L. Rev. 650 
(1925). 
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the child becomes the legitimate child of that parent from birth if he or she 
subsequently recognizes the child while there domiciled. 

In the case of Blythe v. Ayres," for instance, a California man had an 
illegitimate child in England by an English woman. Neither woman nor 
child was ever outside England; yet the child was legitimated from birth 
by the law of California. How could an act under the California law re- 
move the child from its domicil in England and from the custody of its 
English mother without consent of the English law? The answer must in- 
volve a consideration of the situation at the birth of the child. At that 
time the child’s status was in the control of the father’s domicil. The law- 
giver of that domicil may say through his law that the child is the legit- 
imate child of the father, in which case the mother’s domicil has no con- 
trol of the child; or he may say, it is not the father’s legitimate child, and 
then it gives up control of the child definitively. But in a country where the 
law permits legitimation by subsequent event, the lawgiver does neither 
of these things. He says, the child has the possibility of becoming legiti- 
mate; if certain acts are done in the future, he is so. The child is relin- 
quished to the mother’s domicil provisionally only, upon a condition which 
if it happens restores him at once to the father’s domicil. To paraphrase 
an expression which Lord Mansfield used of bail, the father’s domicil 
still holds a string attached to the child; it never gives up its connection 
with or control over the child. It may pull the string and get the child 
without the help of another law. 

It may also be asked, is the child legitimated as to the mother by the 
law of the father’s domicil only? A legitimation of a child from birth by 
subsequent marriage would affect its status from birth as to the father 
only, unless it had the same effect by the law of the mother’s domicil at 
the birth. But since at marriage the mother takes the father’s domicil as 
of the time of the marriage, the child legitimated by the marriage becomes 
the legitimate child of the mother from that time, if not from birth, since 
the law of the mother’s new domicil so provides. 

A sovereign of the domicil of the parties may legitimate a natural born 
child at any time and legitimacy will supervene from that moment. This 
may be done by a special act of legislation, as was, for instance, the prac- 
tice in England. Such an act in the proper state must result in the crea- 
tion of a legitimate status and this status should be recognized as existing 
in every state." It is true that this status is not always recognized as suffi- 

17 Blythe v. Ayres, 96 Cal. 532, 31 Pac. g15 (1892). 


8 Scott v. Key, 11 La. Ann. 232 (1856); Mund v. Rehaume, 51 Colo. 129, 117 Pac. 159, Ann. 
Cas. 1913A, 1243 (1911). 
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cient to make the party an heir to land in another state, but this is a mat- 
ter of the law of inheritance rather than the law of legitimacy.” 

The commoner method of legitimating a child after birth is by a statute 
which creates the legitimate relation as a result of the recognition or ac- 
knowledgment of the child. Such an acknowledgment can take effect 
only by the law of the domicil of the parent, and unless the parent with 
whom the legitimate relation is to be established is domiciled in a state 
which permits such an act, the legitimation is not accomplished.” If the 
father is resident in the state which permits legitimation by recognition, 
though the mother and child are domiciled elsewhere, the legitimation is 
accomplished and should be recognized in every state.” If the domicil of 
the father at the time of the act of recognition was in a state which did not 
legitimate, a later removal to a state which would have legitimated does not 
confer the status.” 


It may be asked why, since a status is to be created between two per- 
sons, should the law of the domicil of each not need to be satisfied if the 
relation is to be created? The answer appears to be that the creation of the 
status is so obviously beneficial to the child that the consent of the child’s 
domicil to the creation of the status and its co-operation in creating it is 
therefore tacitly but legally given. If the law of the parent’s domicil there- 


fore creates legitimacy, that of the domicil of the child does the same. 
A relation less than legitimation, that of recognized natural child, may 
arise by the law of several European states between a parent and natural 
child. Such a relation must be created by the law of the domicil of the 
parties.*> There is no corresponding status at common law; and in a com- 
mon law state, therefore, this status has no legal effect. 
Legitimacy once created by the proper law will everywhere be recog- 


‘9 Birtwhistle v. Vardill, 7 Cl. & F. 895 (1840); Hood v. McGhehee, 237 U.S. 611, 37 Sup. 
Ct. 718 (1914). In some states, perhaps most, the rule is otherwise. Miller v. Miller, 91 N.Y. 
315, 43 Am. St. Rep. 669 (1883). 

2 In re Forney, 43 Nev. 227, 184 Pac. 206, 186 Pac. 678 (1919); Eddie v. Eddie, 8 N.D. 
376, 79 N.W. 856, 73 Am. St. Rep. 765 (1899). 

21 Pfeifer v. Pfeifer, 34 F. (2d) 690 (D.C. Okla. 1929); Blythe v. Ayres, 96 Cal. 532, 31 Pac. 
915 (1892); Monson v. Palmer, 8 All. 551 (Mass. 1864); Irving v. Ford, 183 Mass. 448, 67 
N.E. 366, 65 L.R.A. 177, 97 Am. St. Rep. 447 (1903). In Lingen v. Lingen, 45 Ala. 410 (1871), 
though the court denied this effect to the act of legitimation, the court was in fact following 
Doe v. Vardill on the question of inheritance. 

# Eddie v. Eddie, 8 N.D. 376, 79 N.W. 857, 73 Am. St. Rep. 765 (1899); Estate of Presley, 
113 Okla. 160, 240 Pac. 89 (1925), commented on 24 Mich. L. Rev. 851 (1925). 

23 Fordham v. Marrero, 273 Fed. 61 (C.C.A. 1st 1921); Atkinson v. Anderson, 21 Ch. D. 
100 (1882). 


24 Atkinson v. Anderson, 21 Ch. D. 100 (1882). 
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nized, and the same effect be given to it as is given to the same status cre- 
ated in the state of forum, or in the state where the effect is to be found. 
Thus one legitimate by the proper law, though he would not be by the law 
of the situs of land, may inherit land.’5 So a person legitimate by the prop- 
er law may take under the statute of distributions of a state by the law of 
which he would not be legitimate.” A child legitimated by the proper law 
may take a legacy to a “child” of the parent with whom his legitimation 
has been established,” or take as beneficiary under an insurance policy.” 

Any state may of course refuse to recognize a foreign legitimacy as con- 
trary to its policy. On sound principle there seems no reason for so re- 
fusing.” Such refusal has no possible effect on the relations which resulted 
in the birth of the child. But in recent cases a federal court has refused to 
recognize the legitimacy of a foreign legitimate Chinese child on the 
ground that the child was born of a “secondary marriage,’ that is, a polyg- 
amous marriage.” This may perhaps be supported on the ground that 
the father was domiciled in the United States at the time of the birth of 
the child,** but this does not clearly appear in the cases. 


II. CUSTODY 

The child is subject, from birth to majority, to the patria potestas of 
the parent who has the legal custody of him. Custody, that is, the pos- 
session and control of a child, may be predicated of anyone, parent, kin, or 
stranger, who has the legal right to such control. It is more commonly 
used, however, to designate the control exercised by a parent; and for the 
sake of clearness it is herein used to designate the control of a parent, and 
is not used in the case of a guardian. It will be noticed that the custodian’s 
relation to the child is not created by the decree of custody; that relation 
is the relationship of parent to child. The relation of guardian to ward, 
however, is a relation newly created by the decree. 

At common law, the father alone had a right to custody of the child, the 

28 McDeed v. McDeed, 67 Ill. 545 (1873); Holloway v. Safe D. & T. Co., 151 Md. 321, 134 
Atl. 497 (1926); McCausland’s Estate, 213 Pa. 189, 62 Atl. 780, 110 Am. St. Rep. 540 (1906). 


© Loring v. Thorndike, 5 All. 257 (Mass. 1862); Scott v. Key, 11 La. Ann. 32 (1856); Re 
Goodman’s Trusts, 17 Ch. D. 266 (1881); contra, Barnum v. Barnum, 42 Md. 251 (1875), 
which seems to be overruled by Holloway v. Safe D. & T. Co., 151 Md. 321, 134 Atl. 497 (1926). 


27 In re Andros, 24 Ch. D. 637 (1883). 
#8 Mund v. Rehaume, 51 Colo. 129, 117 Pac. 159, Ann. Cas. 1913A, 1243 (1911). 
29 Moore v. Saxton, 90 Conn. 164, 96 Atl. g60 (1916). 


3% Ng Suey Hi v. Weedin, 21 F. (2d) 801 (C.C.A. oth 1927); Mason v. Tillinghast, 26 F. 
(2d) 588 (C.C.A. rst 1928). 


3» This was apparently the case in Matter of Look Wong, 44 U.S. Dist. Ct. Haw. 568 (1915). 
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mother under no circumstances having such a right during the father’s 
life. But first in America, then later in England, the right of the father 
was limited; at first by depriving him of custody if he were unfit, after- 
wards by recognizing a right in the mother. The mother’s right is usually 
confined to the case of divorce; but in several states statutes have been 
passed declaring the rights of the father and the mother to the custody of 
their children to be equal. 

It is beyond the scope of this article to examine the law of the various 
states on this point. It is enough to say that without a divorce the cus- 
tody of a child may be given to the mother if the father is found to be 
unfit. 

Since custody of a child by one parent carries with it domicil and a 
domestic status, jurisdiction to give the child to one parent or the other 
depends in principle on the domicil of the child; and a state which is the 
temporary residence of the child, not the domicil, cannot confer the right 
to custody. A fortiori a decree for custody rendered in a state where the 
child is neither resident nor domiciled is void for lack of jurisdiction. 

Custody is usually awarded in a suit for divorce. If one party only is 
domiciled in the state which grants the divorce, and the child is outside 
the state at the domicil of the other parent, the custody cannot be award- 
ed unless the non-resident parent appears.** If both are domiciled in the 
state at the beginning of the divorce suit, the court has jurisdiction, it 
would seem, to award custody although one parent has changed the domi- 
cil of himself and the child pending the appeal; jurisdiction once having at- 
tached will not be divested.” If after a divorce the party to whom custody 
was given moves with the child to another state, this would seem to give 
the second state jurisdiction over the custody, and to put an end to the 

3? Bryant v. Dukehart, 106 Ore. 359, 210 Pac. 454 (1922); Com. v. Sage, 160 Pa. 399, 28 
Atl. 863 (1894); White v. Bickford, 146 Tenn. 608, 244 S.W. 49, 26 A.L.R. 129 (1922). 

3 The decision to the contrary in De la Montanya v. De la Montanya, 112 Cal. 1o1, 44 
Pac. 345, 32 L.R.A. 82, 53 Am. St. Rep. 165 (1896) must be regarded as unsound upon this 
point, and it is believed it would be disregarded even in California. 

4 People v. Dewey, 23 Misc. 267, 50 N.Y.S. 1013 (1898); Leaning v. Gregory, 100 Tex. 310, 
99 S.E. 542, 10 L.R.A. (N.S.) 690, 123 Am. St. Rep. 809 (1907). 

38 Weber v. Redding, 200 Ind. 448, 163 N.E. 269 (1928); Sanders v. Sanders, 224 Mo. App. 
1107, 14 S.W. (2d) 458 (1929); Griffin v. Griffin, 95 Ore. 78, 187 Pac. 598 (1920). 

3% Weber v. Redding, 200 Ind. 448, 163 N.E. 269 (1928); Sanders v. Sanders, 224 Mo. App° 
1107, 14 S.W. (2d) 458 (1929). 

37 State v. Rhoades, 29 Wash. 61, 69 Pac. 389 (1902). This seems to have been recognized 
in People v. Allen, to5 N.Y. 628, 11 N.E. 143 (1887), although the court said that the decree 
for custody was not conclusive, but a fact to be considered. This view of the force of the decree 
seems an untenable one on any consideration. 
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jurisdiction of the first state;* for after the divorce each party may 
change domicil at will, and the child’s domicil changes with that of the 
parent in whose custody he has been placed. In one case it was said that 
the removal of the parent with the child beyond the state “‘is not a taking 
of the child beyond the jurisdiction of the court in the sense that the court 
would thereby lose jurisdiction to change its order in the future should 
subsequent events require it. The jurisdiction of the court over the child 
will not be ousted thereby.”? But it is submitted that this language is not 
adapted to the case of parent and child, where the parent in custody of the 
child has full power over the child’s domicil. It is applicable rather to a 
case of guardianship, where the guardian, deriving his whole power over 
the child from the act of the court, cannot, at least without the court’s 
consent, change the child’s domicil outside the state. 

The fact that the parent to whom the award of custody would other- 
wise be made is likely to take the child into another state is not usually 
a ground for refusing to make the award.” Even if the child is to be taken 
into another country the award will be made, at least if it is a friendly 
country with a similar civilization, like England,“ though it might be dif- 
ferent if it were a barbarous country, or one with an alien civilization or 
religion ;” and clearly a child’s custody will not be awarded to a parent 


who is an alien enemy.*’ Nevertheless, the court in awarding custody may 
order the parent not to remove the child from the state,“ though the case 
would have to be “‘a very extreme one indeed” to justify such interference 
with the natural and legal rights of a parent.** If the court allows a child 
to be taken out of the state, it may require the parent to give a bond to 


8 Re Alderman, 157 N.C. 507, 73 S.E. 126, 39 L.R.A. (N.S.) 988 (1911); Griffin v. Griffin, 
95 Ore. 78, 187 Pac. 598 (1920); Barnes v. Lee, 128 Ore. 655, 275 Pac. 661 (1929); State v. 
Rhoades, 29 Wash. 61, 69 Pac. 389 (1902); Groves v. Barto, 109 Wash. 112, 186 Pac. 300 
(1919). 

9 Meredith v. Krauthoff, 191 Mo. App. 149, 177 S.W. 1112 (1915). A similar statement in 
Stetson v. Stetson, 80 Me. 483, 15 Atl. 60 (1888), is subject to the same criticism. 

# Adams v. Adams, 1 Duv. 168 (Ky. 1864); Workman v. Workman, ro1 Ky. 124, 229 S.W. 
379 (1921); Stetson v. Stetson, 80 Me. 482, 15 Atl. 60 (1888); Sanders v. Sanders, 224 Mo. 
App. 1107, 14 S.W. (2d) 458 (1929); Re Means, 176 N.C. 307, 97 S.E. 39 (1918); Barnes v. 
Long, 54 Ore. 548, 104 Pac. 296, 25 L.R.A. (N.S.) 172, 21 Ann. Cas. 465 (1909); Ex parte 
Davidge, 72 S.C. 16, 51 S.E. 269 (1905); Griffin v. Griffin, 18 Utah 98, 55 Pac. 85 (1898). 

4" Wilson v. Mitchell, 48 Colo. 454, 111 Pac. 21, 30 L.R.A. (N.S.) 507 (1910); Re Bullen, 
28 Kan. 781 (1882). 

# Wilson v. Mitchell, 48 Colo. 454, 111 Pac. 21, 30 L.R.A. (N.S.) 507 (1910 semble). 

43 Uhlig v. Uhlig, 115 L.T.N.S. 647 (1917). 

44 Miner v. Miner, 11 Ill. 43 (1849). 

4s Rallihan v. Motschmann, 179 Ky. 180, 200 S.W. 358 (1918). 
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return the child at the end of a fixed time, or on order of the court;** but 
this will not usually be required.” 

The award of custody to the mother does not affect the obligation of the 
father in the state where the child is domiciled with the mother to support 
the child.” 

When the custody of a child has been awarded to one parent by a court 
having jurisdiction so to do, the right of this parent will be recognized by 
other states.” The facts upon which the award was based have become res 
judicata, and cannot be reéxamined in the second state. But this estoppel 
extends only to conditions which existed at the time of the original decree; 
the second court may examine any facts which have occurred since the 
original decree which throw light upon the fitness of the parents to have 
custody of the child.** 

If in the normal case, where the family is living together, the father dies, 
the custody automatically passes to the mother. But if the parents are 
living apart (whether divorced or not) and the custody has been awarded 
to one party, who dies, the case is not so clear. It has been held that if the 
custody has been given to the mother, it passes automatically to the father 
upon her death® unless he is then found to be unfit. So if the father dies 
and the mother remarries, she has been held entitled to the custody of the 


4 Mattox v. Mattox, 129 Okla. 301, 264 Pac. 898 (1928). 
47 Parrish v. Parrish, 116 Va. 476, 82 S.E. 119, L.R.A. 1915A, 576 (1914). 
4 Geary v. Geary, 102 Neb. 511, 167 N.W. 778 (1918) 


# Burns v. Shappley, 16 Ala. App. 297, 77 So. 447 (1917); Ex parte Wenman, 33 Cal. App. 
592, 165 Pac. 1024 (1917); Church v. Church, 50 App. D. C. 237, 270 Fed. 359 (1921); Hardin 
v. Hardin, 168 Ind. 352, 81 N.E. 60 (1907); Wakefield v. Ives, 35 lowa 238 (1852); State v. Dis- 
trict Court, 46 Mont. 425, 128 Pac. 580, Ann. Cas. 1916B, 256 (1912); Hartley v. Blease, 99 
S.C. 92, 83 S.E. 991 (1914). 


%® Woodland v. Woodland, 153 Ga. 202, 111 S.E. 673 (1922); Re Leete, 205 Mo. App. 225, 
223 S.W. 962 (1920); Dixon v. Dixon, 76 N.J. Eq. 364, 74 Atl. 995 (1909); Griffin v. Griffin, 
95 Ore. 78, 187 Pac. 598 (1920); Barnes v. Lee, 128 Ore. 655, 275 Pac. 661 (1929); Wilson v. 
Elliott, 96 Tex. 472, 43 S.W. 946, 97 Am. St. Rep. 928 (1903); Groves v. Barto, 109 Wash. 112, 
186 Pac. 300 (1919). 


s* Woodland v. Woodland, 153 Ga. 202, 111 S.E. 673 (1922); Griffin v. Griffin, 95 Ore. 78, 
187 Pac. 598 (1920); Barnes v. Lee, 128 Ore. 655, 275 Pac. 661 (1929); Wilson v. Elliott, 96 
Tex. 472, 43 S.W. 946, 97 Am. St. Rep. 928 (1903); Kentzler v. Kentzler, 3 Wash. 166, 28 
Pac. 370, 28 Am. St. Rep. 21 (1891); Groves v. Barto, 109 Wash. 112, 186 Pac. 300 (19109). 

? Stafford v. Stafford, 299 Ill. 438, 132 N.E. 452 (1921); Pinney v. Seelzen, 91 Kan. 407, 
137 Pac. 987, Ann. Cas. 1915C, 649 (1914); Clarke v. Lyon, 82 Neb. 625, 118 N.W. 472, 20 
L.R.A. (N.S.) 171 (1908); Ex parte Barnes, 54 Ore. 548, 104 Pac. 296, 26 L.R.A. (N.S.) 172, 21 
Ann. Cas. 465 (1909). 


8 Bryant v. Dukehart, 106 Ore. 359, 210 Pac. 454 (1922). 
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child as against her second husband.* A court hereafter dealing with this 
question of custody must take into account the opinion of Matter of 
Thorne. In this case the difficulty was raised in the court and the court was 
almost evenly divided in opinion. In that case the parents had been di- 
vorced before the death of the father, and the custody of the child had 
been given to the father. The father died and a guardian was appointed 
at the domicil of the father; the mother, however, claimed possession of 
the child. The majority of the court, Judge Pound writing the opinion, 
which was concurred in by Judges Cardozo, McLaughlin and Andrews, 
held that in spite of the divorce the domicil of the child shifted automati- 
cally to that of the mother at the father’s death and that a guardian could 
not be appointed at the domicil of the late father. The minority of the court, 
Judge Lehmann, Chief Justice Hiscock and Judge Crane, took the oppo- 
site view, holding that the court at the domicil of the father had jurisdic- 
tion to appoint a guardian of the person, at least in a case like this where 
there had been a divorce of the parents. 

It would appear more in accordance not merely with the general course 
of decisions, but also with convenience, to hold the minority right. Where 
the husband and wife are living together, the wife’s domicil is the hus- 
band’s and no difficulty can arise. Where they have been divorced, it 
would seem better to hold that the husband’s domicil has the opportu- 
nity to decide whether a child shall be given to a guardian or to the mother, 
and that if the mother is to have possession of the child it should be only 
by order of the court of her late husband’s domicil, or at least that she 
should not have such possession if the court of the late husband’s domicil 
chooses to prevent her custody by the appointment of a guardian. If the 
parties are separated voluntarily or by fault of the husband without a 
divorce and without any custody of the child having been awarded to one 
party rather than the other, the law gives the custody of the child to that 
parent with whom the child actually lives; and it would seem, if the child 
has been living with the husband, that the guardian appointed at the hus- 
band’s domicil would have the right to the child. The arguments of con- 
venience are these: the child in this case is in the father’s state, the moth- 
er’s separate domicil may be at the other end of the world and it would be 
most inconvenient to have no final control over the child determined until 
the mother chooses to appear or can be found. 


5 Lamb v. Lamb, 7 Alaska 414 (1926). 


8s Matter of Thorne, 240 N.Y. 444, 148 N.E. 630 (1925), discussed in 26 Col. L. Rev. 104 
(1926), 38 Harv. L. Rev. 392 (1925). 
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III]. GUARDIANSHIP 

The relation between guardian and ward is a domestic status, and the 
court of the domicil of the ward has jurisdiction to appoint the guardian 
of the ward’s person. The guardian, as has been seen, is any one not a 
parent who has legal custody of a ward. The case is the same whether the 
ward is an infant or an insane person or other incompetent. 

If the guardian appointed at the domicil of the ward applies for the 
custody of the child in another state, it will normally be granted to him.*’ 
But if the best interests of the child require it, the foreign guardian may 
be refused possession of the ward just as the father might be refused pos- 
session for the same reason if he were alive.” 

A temporary guardian may be appointed for an infant in a state where 
he is found, though he is not domiciled there. Such a guardian will ordi- 
narily not be recognized in another state;” but in his own state he may be 
preferrred to the domiciliary guardian in case the interest of the child ob- 
viously requires such preference™ and in the absence of any domiciliary 
guardian, such a guardian would probably be preferred even in another 
state.” 

A guardian of the person will not be appointed if the child is neither 
domiciled nor found within the state.” As in the case of awarding custody, 

s6 Shorter v. Williams, 74 Ga. 539 (1885); Succession of Vennard, 44 La. Ann. 1076, 11 So. 
705 (1892); Butler v. Butler, 83 N.H. 413, 143 Atl. 471 (1928). A statement to the contrary in 


De la Montanya v. De la Montanya, 112 Cal. 131, 44 Pac. 345 (1896), must be regarded as un- 
sound. 


8? McDowell v. Gould, 166 Ga. 670, 144 S.E. 206, (1928); Mahon v. People, 218 Ill. 171, 
75 N.E. 768 (1905); Grimes v. Butsch, 142 Ind. 113, 41 N.E. 328 (1895); Warren v. Hofer, 13 
Ind. 167 (18509, semble); Townsend v. Kendall, 4 Minn. 315, 77 Am. Dec. 534 (1860); Wells v. 
Andrews, 60 Miss. 373 (1882); Hanrahan v. Sears, 72 N.H. 71, 54 Atl. 702 (1903); Com. v. 
Dryman, 15 W.N.Cas. 223 (Pa. 1884); Nugent v. Vetzera, L.R. 2 Eq. 704 (1866). 

% Kelsey v. Green, 69 Conn. 291, 37 Atl. 679, 38 L.R.A. 471 (1897); Taylor v. Jeter, 33 Ga. 
195, 81 Am. Dec. 202 (1862); Woodworth v. Spring, 4 All. 321 (Mass. 1862); Re Rice, 42 Mich. 
528, 4 N.W. 284 (1880); In re Stockman, 71 Mich. 180, 38 N.W. 876 (1888); Townsend v. 
Kendall, 4 Minn. 315, 77 Am. Dec. 534 (1860, semble); Foster v. Alston, 6 How. 406 (Miss. 
1842); Hanrahan v. Sears, 72 N.H. 71, 54 Atl. 702 (1903, semble); Wood v. Wood, 5 Paige 596, 
28 Am. Dec. 451 (N.Y. 1836); Jones v. Bowman, 13 Wyo. 79, 77 Pac. 439, 69 L.R.A. 860 (1904). 

3 People v. Dewey, 23 Misc. 267, 50 N.Y.S. 1013 (1898, semble). 

® Powers v. Mortee, 19 Fed. Cas. No. 11, 362, 4 Am. L. Reg. & Rev. 427 (1855); Grimmett v. 
Witherington, 16 Ark. 377, 63 Am. Dec. 66 (1855); Shorter v. Williams, 74 Ga. 539 (1885); 
Succession of Vennard, 44 La. Ann. 1076, 11 So. 705 (1892). 

* Hartman v. Henry, 280 Mo. 478, 217 S.W. 987 (1920); Wilkin’s Guardian, 146 Pa. 58s, 
23 Atl. 325 (1892); Jones v. Bowman, 13 Wyo. 79, 77 Pac. 430, 69 L.R.A. 860 (1904). 

62 In re Williams, 77 N.J. Eq. 478, 77 Atl. 350, 79 Atl. 686 (1910). 

* In re Caruso’s Guardianship, 101 N.J. Eq. 215, 137 Atl. 154 (1927); Caruso v. Caruso, 
101 N.J. Eq. 350, 139 Atl. 802 (1927). And see Taylor’s Estate, 9 Pa. Co. Ct. 122 (1890). 
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a guardian may be appointed who will be likely to take the ward outside 
the state. The court may in its discretion require the guardian to give a 
bond to return the child.®’ The case is different from that of custody; for a 
guardian, since he is not a parent (or natural guardian), cannot cause the 
child to be domiciled outside the state; and the court therefore continues 
in control of the status though the child is taken outside the state.” 

A natural guardian will be recognized in every state as entitled to the 
child if there is no regularly appointed guardian at the domicil. 

This seems to be the effect of the decision in Jn re Williams.” There a 
father and mother abandoned their child, the mother consenting that the 
child be held in an orphanage in Rhode Island, which was the domicil. 
The orphanage placed the child in New Jersey with a person for six 
months with a view to his ultimate adoption. At the end of six months 
the person not being satisfactory to the orphanage, the latter applied to a 
New Jersey court to get the child back. The petition was granted on the 
ground that although the child’s domicil was not in New Jersey, the state 
had power to deal with children actually resident in the state and the peti- 
tioner being in loco parentis had jurisdiction to get the child back. 

% Perry v. Johnson, 53 Me. 401 (1866); Butler v. Butler, 83 N.H. 413, 143 Atl. 471 (1928); 
Ex parte Martin, 2 Hill Eq. 71 (11 S.C. Eq. 1834). 

6s Watkins v. Rose, 115 S.C. 370, 105 S.E. 738 (1921). 


An intimation to the contrary in Butler v. Butler, 83 N.H. 413, 143 Atl. 471 (1928), seems 
unsound. The court erroneously treated the relation as one of custody, though the person ap- 
pointed to control the child was an aunt. 


% In re Williams, 77 N.J. Eq. 478, 77 Atl. 350, 79 Atl. 686 (1910). 





THE TRUSTEE’S DUTY WITH REGARD TO 
CONVERSION OF INVESTMENTS 


GEORGE GLEASON BOGERT* 


N THE course of the next few years there will doubtless be many 
efforts to surcharge trustees for failure to sell, or for delay in selling, or 
for selling, trust investments. Since 1929 the great reductions in the 

market prices of bonds and stocks, the defaults in interest payments, the 
passing of dividends, and the shrinkage of security margins on mortgages, 
have all raised questions as to the suitability of various trust investments. 
When to convert, or whether to convert at all, has been a perplexing prob- 
lem, in view of the uncertainty of business conditions and the constant hope 
that there would soon{be a turn"for the better." 

It may be useful, therefore, to review and analyze the cases, statutes 
and opinions of writers bearing upon the questions of the duty of a trustee 
toward non-legal investments received from his settlor or from a prede- 
cessor trustee, and his duty with regard to investments made by himself 
which were originally legal but by change of circumstances have become 
non-legal.’ 

On such an important issue one might expect to find the law well settled 
and clearly stated. But there seems to be conflict and uncertainty. 


VIEWS OF TEXT WRITERS 


Lewin,’ the leading English text writer, gives no comprehensive treat- 
ment of the principles involved. He contents himself with summarizing 
the holdings in several cases and in calling attention to Section 4 of the 
English Trustee Act, 1925, which has been in effect since 1894.4 


*p 


rofessor of Law, the University of Chicago Law School. 


* For collection of authorities and discussions of the general problem, see 37 A.L.R. 559 
(1925); 57 A.L.R. 1121 (1928); 77 A.L.R. 505 (1932); 36 Sol. J. & Rep. 841 (1892); 1 Fiduc. 
Law Chron. 9; 30 Mich. L. Rev. 815 (1932); 9 Minn. L. Rev. 490 (1925); 79 Univ. Pa. L. Rev. 
77 (1931); 18 Va. L. Rev. 204 (1932); 4.Wis. L. Rev. 111 (1927); 65 U.S. L. Rev. 570 (1931); 36 
Law Notes 7 (1932); 10 Tex. L. Rev. 393 (1932); 5 St. John’s L. Rev. 59; 26 Sol. J. & Rep. 
306 (1882). 

? For valuable papers on conversion and other investment problems in the depression, see 
Proceedings Thirteenth Midwinter Trust Conference, Feb., 1932, pp. 101, 109, 118, 127, 136. 


3 Lewin on Trusts (13th ed.), 265-6. 


457 Vict., c. 10. 
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Another English writer’ states: 


Trustees have even in the absence of a power to postpone sale or a direction to re- 
tain securities, a discretion to be exercised in good faith, not to convert securities, even 
of a speculative nature, until the end of a year after the death of the testator 
If the conversion of any property is delayed beyond the year, the onus is upon the 
trustees to show why it was not brought into a proper state of investment. 


The most frequently quoted American text-writer® states: 


There is said to be a distinction between an original investment improperly made 
by trustees and an investment made by the testator himself, and simply continued by 
a trustee; but it is a distinction that cannot be safely acted upon. When a trustee finds 
the estate committed to him already invested in securities which would not be legal 
investments for a trustee some courts hold that the trustee has no right to retain the 
unauthorized investments beyond a reasonable time for disposing of them. Other 
courts hold that the trustee will be justified in retaining such investments if he exer- 
cises reasonable prudence in doing so. 


Loring says:’ 


Thus, where the maker of a trust transfers a partnership, business risk, speculative 
or unproductive property, to a trustee, or in fact any property which the trustee would 
not be authorized to invest in under the terms of the instrument or prevailing law, he 
must immediately and without delay proceed to convert all such property into in- 
vestments authorized by the terms of the trust, and will have the implied power to do 
so. 

The conversion should be made as soon as the trustee, in the exercise of a sound dis- 


cretion, can make it. If he delays beyond a reasonable time, he will be liable for any 
loss of the property. 


The late Judge Irvine in his excellent encyclopedic article on Trusts*® 
expresses the rule as follows: 


Trustees may ordinarily, in the exercise of their discretion, retain such investments 
of the trust funds previously made by the creator of the trust as appear to be safe and 
proper investments, unless their subsequent depreciation, or threatened depreciation, 
renders it prudent to change them in order to protect the trust fund, in which case the 
trustees must act wisely in the emergency. Where there is no statute law or rule of 
court which points out any particular classes of securities for the investment of trust 
funds, the fact that securities were bought and held by the testator commends them 
for retention so long as there is no doubt of their safety. But where the investment is 
not such as is recognized by the rules of law applicable thereto, the trustee should sell 
and reinvest in accordance with such rules, and the fact that the testator himself made 
and approved of the investment will not relieve the trustee from responsibility for re- 
taining it. Continuance of a speculation, like carrying stocks on margin, is never justi- 
fiable, in the absence of express permission. 


5’ Godefroi on Trusts (13th ed.), 266. 
® Perry on Trusts and Trustees (7th ed.), § 465. 


7 Trustee’s Handbook, 127-8. 8 39 Cyc. 409, 410 (1912). 
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The problem is treated as follows in Ruling Case Law:? 


When the trustee is not so authorized by the instrument creating the trust, it is 
the rule in some jurisdictions that he has no authority to continue beyond a reason- 
able time investments made by the creator of the trust in private corporate stock, 
but where the testator by his will directs the executors or trustees to continue 
his stock investments, they may properly do so. In other jurisdictions the rule is that 
where the trustee retains an investment in private corporate stock, acting in good faith 
and excercising a sound discretion, he is not responsible for depreciation in the value 
of the stock. 

THE RESTATEMENT 


Section 222 of the Restatement of the law of Trusts, prepared by the 
American Law Institute, provides: 

Except as otherwise provided by the terms of the trust, the trustee is under a duty 
to the beneficiary within a reasonable time after the creation of the trust to dispose of 


any part of the trust property included in the trust at the time of its creation which 
would not be a proper investment for the trustee to make. 


Section 223 of the Restatement provides: 

Except as otherwise provided by the terms of the trust, if the trustee holds property 
which when acquired by him was a proper investment, but which thereafter becomes 
an investment which would not be a proper investment for the trustee to make, it be- 
comes the duty of the trustee to the beneficiary to dispose of the property within a rea- 
sonable time. 

JUDICIAL EXPRESSIONS OF THE RULE 

If one looks to the language of the courts for the phrasing of a rule 
and ignores, for the moment, actual holdings, one finds a tendency to state 
the governing principle in either of two forms, which are at least theoreti- 
cally different. 

Some courts state the rule to be that the trustee who holds an invest- 
ment not sanctioned by the settlor or by statute or by the decisions of the 


courts, has a duty to sell the security as soon as he can reasonably do so 
and reinvest the proceeds.’® He possesses no discretion to retain the in- 
vestment if he thinks highly of it, when it is not one usually approved by 
the courts. He is to follow the statutory list, or other guides, without ex- 
ception. The only questions left open to his decision are (1) Is the invest- 
ment held by the trustee one which in its present condition would be ap- 


9 26 R.C.L. 1311 (1926). 

% The reporter has been Professor A. W. Scott of the Harvard Law School. 

%” This wording of the rule seems to be indicated in Clark v. Clark, 167 Ga. 1, 144 S.E. 787 
(1928); Mobley v. Phinizy, 42 Ga. App. 33, 155 S.E. 73 (1930); Creed v. McAleer, 275 Mass. 
353, 175 N.E. 761 (1931); Hamersley’s Estate, 180 N.Y.S. 887 (1920); Matter of Burr, 48 
Misc. 56, 96 N.Y.S. 225 (1905); Matter of Yung, 103 Misc. 358, 170 N.Y.S. 303 (1918) (guard- 
ian); Mills v. Hoffman, 26 Hun 594 (1882), reversed on another point in 92 N.Y. 181 (1883); 
Gillespie v. Brooks, 2 Redf. 349 (1876); Cannon v. Quincy, 65 Misc. 399, 121 N.Y.S. 752 
(1909); In re Leitsch’s Will, 185 Wis. 257, 201 N.W. 284 (1924). 
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proved by the court as a new investment, under the application of the 
statute or court rules? (2) When is it reasonable to sell the investment, 
if it is found to be a “non-legal”? He is not permitted to decide that in the 
special circumstances of the case in question the ordinary rules of original 
trust investment shall not be applied to the retention of this particular 
investment and that it shall be kept indefinitely. 

If, for example, the trustee holds mining stock which would not be a 
proper purchase as a trust investment under the statute or court rules, 
but the trustee believes that the purchase of the stock by the settlor and 
the extraordinary evidence of the success of the mine justify him in refus- 
ing to sell the stock and in holding it indefinitely for the trust, under the 
terms of this rule he must make such a decision at his own risk. If his 
judgment proves good, the cestui will reap the benefit; but if the mining 
adventure is in the long run unsuccessful, the trustee may be held liable 
for breach of his absolute duty to convert the non-legal investment within 
a reasonable time. 

This rule of absolute duty to convert non-legals has been explained by 
a Georgia court in the following words:" 

The power of a trustee to retain investments received from the creator of the trust 
is, in the absence of contrary statute or provision in the instrument creating the trust, 
not different from his power to make investments We deem the safe and better 
rule to be that trustees who receive investments made by the creator of a trust, not in 
securities authorized by our law, should, in the absence of directions to retain them, 
dispose of such securities, and invest the proceeds in such other securities as are author- 
ized by our law. If they do not take this course, then, to relieve themselves of a liability 
for a loss, they should submit the matter of the continuance of such investments to the 
judge of the superior court, and procure an order for the retention of such securities, if 
the judge deems it wise and prudent and to the best interests of the beneficiaries that 
the investments should remain as made by the creator of the trust. 

For this rule it may be urged that it is a natural implication from the 
positive statutory rules about investing trust funds. The statutes are 
usually expressed in language referring to the purchase of new invest- 
ments, as are some of the rules of reasonable prudence in those states hav- 
ing no statutory lists. They generally make no express reference to re- 
taining investments, except in some special cases, later discussed."* But 
these statutes and rules of court may well be interpreted to mean that 
the trustee shall neither buy as a new investment nor retain as an old in- 
vestment any except securities of the named classes. There is just as much 
risk of loss to cestuis from keeping a speculative or unsecured old invest- 
ment as from making a new investment of that type. 


™ Clark v. Clark, 167 Ga. 1, 9, 14, 144 S.E. 787, 791, 793 (1928). ™ See pp. 42-43, post. 
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It may also be urged with some force that trust instrument clauses per- 
mitting a trustee to retain old investments in his discretion are now so 
common in trust instruments that the absence of such a paragraph has 
some tendency to lead to the conclusion that the settlor expected the 
trustee would soon conform all the trust investments to the statutory or 
court types. 

The second form in which the rule about a duty to convert is sometimes 
stated by the courts is slightly different. Some courts have said in effect 
that a trustee holding a non-legal, whether delivered to him by another or 
purchased by himself, has a duty to convert the security within a reason- 
able time and reinvest in legals, except in extraordinary cases where he 
decides to retain the investment for the trust, after having acted in good 
faith and with reasonable diligence and prudence." This rule would seem 
to recognize that in the great majority of cases due care would require the 
conversion of an investment which the trustee could not properly then 
buy as a new investment, but it seeks to give the court a slight leeway in 
which to protect the trustee where very special circumstances have reason- 
ably led him to decide not to sell a particular non-legal investment. The 
trustee is given the privilege of varying the statutory or court rules about 
investments in exceptional cases. : 

In discussing this rule a Pennsylvania court has recently said 
that 

they [the authorities] indicate the view that each case where a trustee retains un- 
authorized securities, purchased by his decedent, must be judged to a certain degree 
by its own peculiar facts, and the hard and fast rule, restricting original investments 
by trustees, does not apply with imperative force. The general rule,—in jurisdictions 
which, like Pennsylvania, limit the investment of trust funds,—is that ordinarily a 
fiduciary has no right to retain, beyond a reasonable period, investments made by the 
decedent in unauthorized securities, unless specially empowered to do so; that when a 
trustee continues to possess such non-legal investments after a time when he could 
properly dispose of them, and a loss occurs, he may be held liable for a failure of due 


care, unless he shows that his retention of the securities in question represents, not a 
mere lack of attention, but the honest exercise of judgment based on actual considera- 


8 This phrasing seems to be recognized in Johns v. Herbert, 2 App. D.C. 485 (1894); Bowker 
v. Pierce, 130 Mass. 262 (1881); State Street Trust Co. v. DeKalb, 259 Mass. 578, 157 N.E. 
334 (1917); Beam v. Paterson Safe Deposit & Trust Co., 81 N.J.Eq. 195, 86 Atl. 369 (1913), 83 
N.J.Eq. 628, 92 Atl. 351 (1914); Jones v. Jones, 2 N.Y.S. 844 (1888); In re Parson’s Estate, 143 
Misc. 368, 257 N.Y.S. 339 (1932); In re Jarvis’ Estate, 110 Misc. 5, 180 N.Y.S. 324 (1920); 
Taylor’s Estate, 277 Pa. 518, 121 Atl. 310 (1923); Brown’s Estate, 287 Pa. 499, 135 Atl. 112 
(1926); Linnard’s Estate, 299 Pa. 32, 148 Atl. 912 (1930); Coggins’ Appeal, 3 Walker 426 (Pa.); 
Rhode Island Hospital Trust Co. v. Tucker, 160 Atl. 465 (R.I. 1932); In re Allis’ Estate, 191 
Wis. 23, 209 N.W. 945 (1926). 


“ Taylor’s Estate, 277 Pa. 518, 528, 121 Atl. 310, 313 (1923). 
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tion of existing conditions; in other words, he is expected to be ordinarily watchful and 
to exercise normal good judgment. 


And a New York court has also expressed itself in similar language :5 

Weare not inclined to lay down a hard and fast rule in respect of this matter. When 
a trustee finds the estate committed to him already invested in interest-bearing secur- 
ities, we are not inclined to say that it is his absolute duty at once to dispose of them, 
without regard to the market, or the demand for them, or the ruling price, or the prob- 
ability of an advance in their value. It is sufficient to say, however, that, ordinarily, if a 
trustee sees fit to continue such investments after he shall have had a reasonable op- 
portunity to sell them without loss and to invest them in those securities which by law 
he is authorized to hold, it must be an exceptional case which will justify him in his 
failure to do so where as a result of that failure there has been a loss. 

While this second rule seems at first consideration to give the courts a 
greater measure of freedom than the other doctrine, it is believed that both 
rules have a modicum of elasticity. Under the first rule the trustee has a 
reasonable time within which to convert, and if there has been a retention 
which the court wishes to sanction, it can do so by holding that the trustee 
used reasonable judgment in deciding that the proper time for conversion 
had not yet arrived. Under the second rule the court can free the trustee 
from responsibility for the retained investment, either on the theory that 
ordinary care was used in deciding that it was not yet time to convert, or 
on the assumption that the case was a special one, in which it was good 
judgment to determine to hold the security indefinitely. 

In states where there is no statutory list of trust investments, and the 
whole matter is left to the rule of the use of reasonable prudence, the 
courts have still further freedom of movement in the conversion cases. If 
they desire to protect the trustee, they can hold that he used ordinary 
prudence in deciding that the investment in question was a legal invest- 
ment, and hence that the problem whether he should be under a duty to 
convert, and when, never arose at all. 

It would seem that the same rules with respect to conversion should be 
applied both to the case of an investment which is without the permitted 
class at the time it is received into the trust, and also to investments 
originally lawful for trustees but which become non-legal because of a 
change in property values or a shift in the financial position of the obligor 
in the security. In neither case is there any express or implied permission 
to retain coming from the settlor, the court or a statute. In both instances 
there is a danger to the cestui which should place some duty upon the 
trustee with respect to a change in investments. 


's Matter of Wotton, 59 App. Div. 584, 587, 69 N.Y.S. 753, 754 (1901); aff'd. without opin- 
ion, 167 N.Y. 629, 60 N.E. 1123 (1gor). 
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THE DECISIONS 


The decisions show numerous instances of trustees held liable for failure 
to convert trust investments at all or in due time," as well as many cases 
where the courts excused the trustee on the ground that he acted reason- 
ably in delaying the sale of the investment in question or in not selling at 
all.” 

It is often difficult, if not impossible, to tell whether a decision repre- 
sents an application of the rule of absolute duty to convert or of a rule re- 
quiring the trustee to use reasonable prudence with respect to conversion." 
If T has received from the settlor corporate stock which is not on the legal 
list and he retains it five years until it becomes worthless, he would doubt- 
less be held liable whether the rule were in the first or second form. He has 
failed to obey an absolute duty to convert in a reasonable time, and he has 
also failed to use reasonable care about converting. If T held the stock for 
three years and then sold it for less than he could have received at the end 
of one year, the decision surcharging T might be explained either on the 
ground that he had delayed too long in performing his absolute duty to 
convert, or on the basis of a failure to act with regard to the conversion in 
a reasonably prudent manner. 

In some of the decisions where advice was given to a trustee with regard 


to conversion, or he was surcharged or freed from liability, it seems fairly 
clear that the theory of action was the existence of an absolute duty to 


6 Sculthorpe v. Tipper, L.R. 13 Eq. 232 (1879) (should have converted shares of unlimited 
banking company within one year); Snyder’s Admrs. v. McComb’s Ex’x., 39 Fed. 292 (1889); 
Johns v. Herbert, 2 App. D.C. 485 (1894) (trustee with lack of power to sell depreciating secur- 
ities should have applied to court for power to sell); Mobley v. Phinizy, 42 Ga. App. 33, 155 
S.E. 73 (1930) (liable for assessment on bank stock held); Clark v. Clark, 167 Ga. 1, 144 S.E. 
787 (1928); State Street Trust Co. v. DeKalb, 259 Mass. 578, 157 N.E. 334 (1927); Creed v. 
McAleer, 275 Mass. 353, 175 N.E. 761 (1931); In re Belcher’s Estate, 129 Misc. 218, 221 N.Y.S. 
711 (1927) (failure of administratrix to sell rights to subscribe); In re Hamersley’s Estate, 180 
N.Y.S. 887 (1920); Mills v. Hoffman, 26 Hun 594 (1882), reversed on another point in 92 N.Y. 
181 (1883) (trustee holding bank stock three years liable for assessment on stock); Taylor’s 
Estate, 277 Pa. 518, 121 Atl. 310 (1923). 


'7 Bowker v. Pierce, 130 Mass. 262 (1881); Ogden v. Allen, 225 Mass. 595, 114 N.E. 862 
(1917) (reasonable delay); Beam v. Paterson Safe Deposit & Trust Co., 83 N.J.Eq. 628, 92 
Atl. 351 (1914); Furniss v. Cruickshank, 191 App. Div. 450, 181 N.Y.S. 522 (1920) (real prop- 
erty held for ten years; just after panic of 1873; property bringing in good rental and finally 
selling for fair price); In re Parson’s Estate, 143 Misc. 368, 257 N.Y.S. 339 (1932) (will pro- 
bated in January, 1929; held till after collapse of security market in October, 1929); In re 
Allis’ Estate, 191 Wis. 23, 209 N.W. 945 (1926). 


8 See, for example, Ogden v. Allen, 225 Mass. 595, 114 N.E. 862 (1917); In re Hamersley’s 
Estate, 180 N.Y.S. 887 (1920). 
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convert within a reasonable time; while in other cases the rationale of 
the holdings seems to be the existence of a duty to act with the care of an 
ordinarily prudent man with regard to conversion or retention.” 


CONTROL BY SETTLOR 


It is, of course, elementary that a settlor may permit or direct a trustee 
to retain investments originally placed in trust, or may permit or direct 
the trustee to convert such investments coming from the settlor.” 

A trustee will normally be protected in following the settlor’s permis- 
sion to retain or convert” and will normally be liable for any damage suf- 
fered by reason of failing to follow a direction to retain or to convert.” 
However, the trustee must use some care in following either the settlor’s 
directions or permissions. This view is supported by several decisions, 


9 Clark v. Clark, 167 Ga. 1, 144 S.E. 787 (1928); Mobley v. Phinizy, 42 Ga. App. 33, 155 
S.E. 73 (1930); Creed v. McAleer, 275 Mass. 353, 175 N.E. 761 (1931); Babbitt v. Fidelity 
Trust Co., 72 N.J.Eq. 745, 66 Atl. 1076 (1907); Matter of Burr, 48 Misc. 56, 74, 96 N.Y.S. 225 
(1905); Matter of Yung, 103 Misc. 358, 170 N.Y.S. 303 (1918); Gillespie v. Brooks, 2 Redf. 349 
(N.Y. 1876); In re Leitsch’s Will, 185 Wis. 257, 201 N.W. 284 (1924). 

» Medland v. Medland, 41 Ch. Div. 476 (1889) (no duty to call mortgage the instant margin 
falls below two-thirds; duty to act reasonably); In re Chapman, (1896) 2 Ch. 763 (no absolute 
duty to convert mortgage at once on depreciation of security); Bowker v. Pierce, 130 Mass. 262 
(1881); State Street Trust Co. v. DeKalb, 259 Mass. 578, 157 N.E. 334 (1927); Beam v. Pater- 
son Safe Deposit & Trust Co., 83 N.J.Eq. 628, 92 Atl. 351 (1914); In re Jarvis’ Estate, 110 
Misc. 5, 180 N.Y.S. 324 (1920); Jones v. Jones, 2 N.Y.S. 844 (1888); Dauler’s Estate, 247 Pa. 
356, 93 Atl. 511 (1915); Taylor’s Estate, 277 Pa. 518, 121 Atl. 310 (1923); Rhode Island Hos- 
pital Trust Co. v. Tucker, 160 Atl. 465 (R.I., 1932); In re Allis’ Estate, 191 Wis. 23, 209 N.W. 
945 (1926). 

* Direction to retain: Rhode Island Hospital Trust Co. v. Bradley, 41 R.I. 174, 103 Atl. 486 
(1918) (where directed to retain securities, though “hazardous and doubtful,” trustee may 
keep securities notwithstanding they are unproductive). Permission to retain: Fraser v. Mur- 
dock, 6 A.C. 855 (1881); York v. Maryland Trust Co., 149 Md. 608, 131 Atl. 829 (1926); North 
Adams National Bank v. Curtiss, 278 Mass. 471, 180 N.E. 217 (1932). A direction to retain 
investments held by the settlor cannot by parol be added to a trust created by will. Citizens’ 
& Southern National Bank v. Clark, 172 Ga. 625, 158 S.E. 297 (1931). 


» Effect of permissive language: York v. Maryland Trust Co., 149 Md. 608, 131 Atl. 829 
(1926); North Adams National Bank v. Curtiss, 278 Mass. 471, 180 N.E. 217 (1932); In re 
United States Trust Co., 189 App. Div. 75, 178 N.Y.S. 125 (1919). In In re Linnard’s Estate, 
299 Pa. 32, 148 Atl. 912 (1930), the court refused to charge the trustee for retaining invest- 
ments as authorized by the testator. It was alleged that the trustee trust company owed the 
cestuis a duty to refuse the authorization and to sell, because it was prudent to do so; but the 
court held that settlor’s authorization was complete protection. 


3 Effect of mandatory language: Strong’s Estate, 160 Pa. 13, 28 Atl. 480 (1894). That the 
trustee acted in good faith and carefully in violating the settlor’s instruction is not important. 
Crayton v. Fowley, 140 S.C. 517, 139 S.E. 161 (1927). If the failure to follow the directions re- 
sults in no loss, the trustee is obviously not liable. McKinney’s Estate, 260 Pa. 123, 103 Atl. 
590 (1918). 
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some of which do not relate to retention or conversion but rather relate 
to the making of investments. 

Thus, if the settlor has given the trustee discretion as to making invest- 
ments, it is to be implied that the settlor means that the trustee may se- 
lect such investments as he thinks best after the honest exercise of reason- 
able care. It is not a natural interpretation of such a clause to hold that it 
gives the trustee the privilege of choosing any investment, no matter how 
speculative or ill-secured. Under such a clause the trustee will be pro- 
tected if he has in good faith used the care of an ordinarily prudent man 
in selecting the investment ;* but he will not be relieved of liability for 
losses caused by reckless conduct.’ 

If a trustee is authorized by the settlor to retain securities held by the 
settlor, this permission is not absolute. It implies, however, that the 
trustee will be protected in retention unless it becomes very apparent that 
it will be disastrous to keep the investments.” A Pennsylvania court has 
stated the principle to be that trustees who follow a direction or permis- 
sion to retain will not be held liable for loss occasioned by such action un- 
less “facts known to them, or which by ordinary watchfulness could have 
been known to them, rendered the holding of such securities an act of 
which it is inconceivable that one desiring to do his duty would, in the 
exercise of ordinary good business judgment or foresight have been guil- 
ty.”""7 

While the disobedience of directions to retain or convert is undoubtedly 
at the risk of the trustee, and the cautious trustee will almost always fol- 
low such directions, cases can be imagined in which a court would prob- 
ably hold a trustee liable for failure to disobey the directions. For exam- 
ple, if a trustee is directed to retain the settlor’s investments in a stock 
and the stock ceases to pay dividends and begins to decline in price, it 
may be that such a clear case of duty to disobey the instructions can be 
presented that the trustee would be liable for the damages caused by fail- 
ing to sell. 

The courts are not inclined to extend the settlor’s directions or per- 
missions with regard to the retention or conversion of trust investments 
beyond the clear and apparent meaning of such clauses. The settlor’s 

* McCoy v. Horwitz, 62 Md. 183 (1884); In re Allis’ Estate, 123 Wis. 223, 101 N.W. 365 
(1904); and see Hart’s Estate, 203 Pa. 480, 53 Atl. 365 (1902). 

*s See notes 162 L.T. 27 (1927); 26 Col. L. Rev. 453 (1926). 

* In re Clark’s Estate, 136 Misc. 881, 242 N.Y.S. 210 (1930), noted in 30 Col. L. Rev. 1166 
(1930), affirmed 257 N.Y. 132, 177 N.E. 397 (1931); Matter of Frank, 124 Misc. 664, 208 
N.Y.S. 254 (1925); In re Detre’s Estate, 273 Pa. 341, 117 Atl. 54 (1922). 

7 In re Linnard’s Estate, 299 Pa. 32, 37, 148 Atl. 912, 914 (1930). 
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language, which it is alleged enlarges the trustee’s investment powers, is 
strictly construed.” 


CONSTRUCTION OF THE SETTLOR’S LANGUAGE 


When the settlor permits or directs the trustee to keep described cor- 
porate shares, some difficult questions arise concerning the identity of sub- 
stituted corporate securities upon a merger, consolidation or reorganization 
of the original corporation. If, considering the character of the business 
to be carried on by the new or revised corporation and the rights and li- 
abilities of the shareholders, the new shares represent substantially the 
same type of investment, they may be retained under the settlor’s author- 
ization; but if in any material respect there has been a change in the na- 
ture of the activity, or in risk, security, or priority, the new property 
ought not to be held under the authorization clause. 

Very careful consideration is necessary to determine whether there is 
substantial identity. An authorization to permit the trust fund to remain 
in its present state of investment does not allow the trustee to hold shares 
which are not fully paid up, which were substituted for those paid up.” 
In In re Smith,” an English court held that permission to keep specific 
stock made it lawful to hold stock issued by a new corporation organized 
to take over the business of the old, where the trustees had no part in 
bringing about the reorganization and were obliged to take the new shares 
or cash. The court thought there was merely a technical difference be- 
tween the two corporations and their shares. This decision was questioned 
in In re Anson’s Settlement," where the court held that permission to hold 
stock of the Northern Securities Company, a holding company, did not 
permit the trustees to retain the stock of the Great Northern and North- 
ern Pacific Railroad companies, where the holding company was dissolved 
by court order, this even though the holding company had been holding 
stocks of these two operating companies. The court thought there was a 
material difference between an interest in the holding company and stock 
rights in operating companies. 

Permission to retain the ‘‘same securities’’ as held by the settlor makes 
it legal to hold the settlor’s stocks.** The word “securities” is not con- 
strued to mean promises to pay secured by liens on property. 

8 In re Sir S. M. Maryon-Wilson’s Estate, (1912) 1 Ch. 55 (phrase “British colony or de- 


pendency” does not include a province of Canada); Clark v. Clark, 167 Ga. 1, 144 S.E. 787 
1928); In re Franklin Trust Co., 84 Misc. 686, 147 N.Y.S. 885 (1914). 


In re Morris, 54 L.J.Ch. 388 (1885). 
(1902) 2 Ch. 667. 
(1907) 2 Ch. 424. 32 In re Rayner, (1904) 1 Ch. 176. 
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In a leading New York case* there was a direction to retain stock of the 
S corporation, which later merged with the X corporation to form the Y 
corporation. The trustee received shares in the Y corporation in return 
for those of the S corporation, but did not feel authorized to retain the 
former and sold them. The court held that this sale was proper and not a 
violation of the settlor’s direction, since the new shares were not sub- 
stantially identical with the old. The new shares were common shares 
and subordinated to some preferred stock. The court said: 

We think the identity of the Shuttleworth shares was ended by the merger, and that 
the trustee had the power to sell what was acquired as a substitute Here the in- 
vestment is radically different. The change of identity has relation not to form only, 
but to substance. The tale is only partly told when we say that the consolidated cor- 
poration is a new juristic person. It is that, but it is something more. The new shares 
have been issued in new proportions and classified in new ways, as common and pre- 
ferred. The old investment has been subordinated to alien priorities. The ancient ven- 
ture has exposed itself to strange and unexpected hazards. The finding is that there 
has been a change in the ‘product manufactured,’ the ‘marketability of the product,’ 
the ‘capital structure,’ and ‘risks and vicissitudes,’ both actual and probable. We 
think the trustee was not subject to a duty to keep within the trust an interest differ- 


ing in substance from the interest in the business as it stood at the time of the founda- 
tion. 


In the same jurisdiction authority to hold stock of the old Standard 
Oil Company has been construed as not justifying retention of the shares 
of thirty-three different subsidiaries received after the dissolution of the 
parent company.** 

In two Massachusetts decisions® the stock of a consolidated or reor- 
ganized company has been deemed to be substantially identical in char- 
acter with that of the old stock which was marked for holding by the set- 
tlor. But national bank stock has been treated as differing in important 
ways from the stock of a state bank formed by the merger of the national 
bank with a state institution.*” 

If a corporation issues stock in order to capitalize undivided profits, 
power to retain the original stock should apply to the new shares.* 

33 Mertz v. Guaranty Trust Co., 247 N.Y. 137, 159 N.E. 888 (1928), noted in 13 Corn. L. 


Quar. 638 (1928). And see In re Herriman’s Estate, 142 Misc. 164, 254 N.Y.S. 158 (1931) 
where the court held there were not sufficient facts before it to decide the question of identity. 

34 Speaking through Cardozo, C.J., at p. 141. 

35 In re Franklin Trust Co., 84 Misc. 686, 147 N.Y.S. 885 (1914). 

36 Old Colony Trust Co. v. Shaw, 261 Mass. 158, 158 N.E. 530 (1927) (stock in mining com- 
panies left; these consolidated with others); Anderson v. Bean, 272 Mass. 432, 172 N.E. 647 
(1930) (original company sold assets to new corporation). 


37 Bass v. Adams, 163 S.C. 381, 161 S.E. 697 (1931). 
8 In re Whitfield, (1920) W.N.Cas. 256. 
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Neither the trustee’s interest in the corporation nor his investment of 
trust capital is increased by accepting the shares which represent the dis- 
tribution of profits. 

Quite often where a settlor has directed or authorized a trustee to hold 
stock, the corporation issuing the stock grants to stockholders the right to 
subscribe to new shares at a figure lower than the market price. While it is 
doubtless the duty of the trustee to take advantage of this opportunity by 
selling the subscription right,*’ or by exercising it if he can legally purchase 
securities of the type offered, it seems dubious whether an authority to 
hold the old shares ought to be construed as warranting the trustee in in- 
vesting trust capital in the new shares, if they are not such investments as 
would be permissible to him, without regard to the settlor’s directions. 
The new shares, obtained by use of the subscription rights, are not in ex- 
change for the old shares. They involve an increase of the trust invest- 
ment in the particular corporate adventure. That the settlor authorized 
leaving the value of the old shares in this corporate risk does not seem to 
lead to the conclusion that he was willing that an additional sum should 
be invested thus.” 

A power to continue stock investments of the settlor has been held to 
cover stocks of a wasting character," since the settlor knew of that factor. 
A power to continue investments naturally means to hold for an indefinite 
period and not merely until the trustee can find an opportunity to sell 
them advantageously.” 

39 In re Belcher’s Estate, 129 Misc. 218, 221 N.Y.S. 711 (1927). 


# In re Pugh, (1887) W.N. Cas. 143; In re Davison’s Ex’rs., 134 Misc. 769, 236 N.Y.S. 437 
(1929), aff'd. 230 App. Div. 867 (1930). But if the settlor leaves stock to trustees, with a direc- 
tion to retain it and to preserve the investment, he may be held to have authorized buying new 
shares when the capital is doubled, in order to maintain the size of the interest of the trust es- 
tate in the corporation. In re Tower’s Estate, 253 Pa. 396, 98 Atl. 576 (1916). And a New 
Jersey court has permitted a trustee to use a cash dividend to buy stock under subscription 
rights, saying, “It seems to me that having the right to take the stock, which after it was 
taken, gave them no greater interest in the company than they had before—merely changed 
the form of their holding—they have the right to retain it. The authority given by the will is 
‘to continue any investments or securities.’ By agreeing to take the company’s stock in ex- 
change for the company’s money they are merely preserving their proportionate interest in 
the property, and so doing nothing more than continuing their investment in it.” Ballantine 
v. Young, 79 N.J.Eq. 70, 73, 81 Atl. 119 (1911). The problem would seem to be whether the 
settlor meant that the trustee should maintain the share of control in the corporation in ques- 
tion or should merely keep the funds already invested in the enterprises allocated to that stock. 
The normal instruction or permission to retain stock would seem more naturally construed to 
permit the keeping of the original certificates or their successors, but not the placing of any 
more capital in the same corporation. 

# In re Inman, (1915) 1 Ch. 187. 


# Old Colony Trust Co. v. Shaw, 261 Mass. 158, 158 N.E. 530 (1927). 
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If trustees are given discretion to postpone a sale of non-legal invest- 
ments or to hold them indefinitely, they must unite in exercising that dis- 
cretion. If they cannot agree, their duty is to sell, as required by the 
statute or the instrument.*? The making of the exception is a discretion- 
ary function, in which all trustees must unite unless the instrument has 
given a majority power to act. 

Where there is an express direction to convert securities, the English 
court has treated one year as a reasonable time within which to carry out 
the mandate of the settlor.“ 

A power to retain stock, the holders of which were under an obligation 
to buy bonds of the corporation when it needed money, has been held to 
imply a power to advance trust funds for the purpose of purchasing such 
bonds, thus increasing the investment in the corporation. 

If a settlor directs that specific securities be held by the trustee as the 
original subject matter of the trust, there is an implied direction not to 
convert, of course, but the trustee may come under an obligation to sell 
the securities later, if a serious change in their condition occurs.” 


COURT CONTROL 


A court of equity may control the matter of retention or conversion of 
trust securities.” A trustee who is in serious and justifiable doubt as to the 
existence of a duty to convert or retain, may apply to the court for ad- 
vice. 

The courts are loath to interfere with the investment management of 
the trust if such interference involves overriding directions of the settlor 
or of the governing statute,” but in cases of emergency they will, no doubt, 


43 Re Roth, 74 L.T. 50 (1896); In re Hilton, (1909) 2 Ch. 548; Re Lever, 76 L.T. 71 (1897). 

4 Sculthorpe v. Tipper, L.R. 13 Eq. 232 (1879). 

4s Farmers’ Loan & Trust Co. v. Hewitt, 94 N.J.Eq. 65, 118 Atl. 267 (1922), aff'd. 94 N.J. 
Eq. 187, 118 Atl. 926 (1922). 

4 Ward v. Kitchen, 30 N.J.Eq. 31, 36 (1878). 

47 See Price v. Long, 87 N.J.Eq. 578, ror Atl. 195 (1917), where the court directed a sale of 
stock in a jewelry corporation which the settlor had instructed the trustee to retain; and Rich- 
ardson v. Knight, 69 Me. 285 (1879), where, under a statute giving the court power to deter- 
mine the ‘‘mode of executing a trust and the expediency of making changes and investments of 
property held in trust,”’ the court directed the sale of depreciated shares of stock, although the 
settlor had not given any power of sale or reinvestment. The power of a court to order a con- 
version is often expressly given to the court by statute, and the court may use that power, even 
against the wishes of cestuis. Gleason v. Hastings, 278 Mass. 409, 180 N.E. 129 (1932). 

4 Rhode Island Hospital Trust Co. v. Tucker, 160 Atl. 465 (R.I., 1932); In re Leitsch’s 
Will, 185 Wis. 257, 201 N.W. 284 (1924). 

4 See Re Crawshay, 60 L.T. 357 (1888), where the court held it would not override the set- 
tlor’s directions to retain shares in a partnership and accede to the trustee’s wish to incorporate 
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act with regard to retention or conversion in order to guarantee carrying 
out the fundamental purpose of the trust and for the purpose of prevent- 
ing serious injustice. 

A Kentucky statute® gives trustees power to convert trust investments 
when in their opinion a sale would be for the benefit of the estate, but 
stipulates that no executor or administrator shall sell ‘any dividend- 
paying stocks, bonds or other security which the decedent owned at his 
death,” unless ordered to do so by the court. 

The Iowa statute provides that a trustee may, by consent of the court 
or by virtue of permission in the trust instrument, retain investments re- 
ceived by him or the increase thereof. 


EFFECT OF BENEFICIARY’S CONDUCT 


The beneficiary’s conduct may prevent him from objecting to the re- 
tention or conversion of an investment. The operation of the principle 
that the cestui may estop himself is found throughout the trust invest- 
ment cases. 

Thus, if a competent beneficiary, with full knowledge of the facts, and 
not led thereto by any improper conduct of the trustee, requests a trustee 
to make a non-legal investment, or consents thereto formally or informal- 
ly, such cestui will not be heard later to complain of damage flowing from 
the investment.” 

If the improper investment has already been made, the cestui may ap- 
prove or ratify it in such a way as to make it inequitable that he there- 
after sue the trustee for damages.** He may accomplish this result, either 
by a direct statement to that effect which leads the trustee to retain the 
investment and not to perform his duty to convert; or he may indirectly 


the business and take shares in lieu of the partnership interest. For other cases where the court 
refused to interfere with the trustee’s ordinary investment duties, see In re Morrison, (1901) 
1 Ch. 701; In re Tollemache, (1903) 1 Ch. 457, 955; Gaines v. Arkansas National Bank, 280 
S.W. 993 (Ark. 1926); Hackett’s Ex’rs. v. Hackett’s Devisees, 180 Ky. 406, 202 S.W. 864 
(1918); York v. Maryland Trust Co., 149 Md. 608, 131 Atl. 829 (1926); Clark v. Clark, 32 
Misc. 272, 50 N.Y.S. 1041 (1898); Burrill v. Sheil, 2 Barb. 457 (N.Y. 1848). 

%* Ky. Carroll’s St. 1930, § 4707. And see Chappell v. Chappell, 124 Ky. 691, 99 S.W. 950 
(1907). 

s' Iowa 1931 Code, § 12772. 

8? Ford v. Wilson, 10 Del. Ch. 124 (1914); Lannin v. Buckley, 256 Misc. 78, 152 N.E. 71 
(1926); Mann v. Day, 199 Mich. 88, 165 N.W. 643 (1917); In re Hall, 164 N.Y. 196, 58 N.E. 11 
(1900); Fisher v. Fisher, 170 N.C. 378, 87 S.E. 113 (1915); In re Detre’s Estate, 273 Pa. 341, 
117 Atl. 54 (1922); Davis v. Davis Trust Co., 107 W.Va. 141, 147 S.E. 490 (1929). 

83 Brown’s Estate, 287 Pa. 499, 135 Atl. 112 (1926). 


54 Willis. v. Holcomb, 83 Ohio St. 254, 94 N.E. 486 (1911); In re Armitage’s Estate, r95 Pa. 
582, 46 Atl. 117 (1900). 
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achieve the same end by accepting the benefits of the improper invest- 
ment with knowledge of its character.** An express release of the trustee 
for a breach of trust with regard to an investment has the same effect,*° 
but is based on a slightly different theory. It recognizes a cause of action 
for breach and discharges it, while the approval, ratification, or estoppel 
conduct binds the cestui to the position that he cannot assert that any 
cause of action ever existed. 

As with all other direct dealings between trustee and cestui, so with 
transactions alleged to have amounted to a validation of an otherwise im- 
proper investment there must be full and fair disclosure by the trustee of 
all the knowledge he possesses.’ There must be no concealment or mis- 
representation by the trustee.* The cestui must be of full age and sound 
mind. 

One cestui cannot affect another beneficiary’s rights in this regard.” 
For example, consent to a non-legal investment by a life tenant cestui has 
no bearing upon the ability of the remainderman cestui to complain.” 


STATUTES REGARDING RETENTION OR CONVERSION 


In a number of jurisdictions there are statutes affecting the problem. 
In one group of statutes permission to retain investments received from 
the settlor is given. In the Illinois™ and South Carolina” statutes this per- 


mission is unqualified and extends to all trustees. In the California,® 
Minnesota, and Washington’®s statutes it is unqualified, but extends only 


8s Mulford v. Mulford, 53 Atl. 79 (N.J.Eq., 1902); In re Detre’s Estate, 273 Pa. 341, 117 
Atl. 54 (1922). 

© In re Allis’ Estate, 191 Wis. 23, 209 N.W. 945 (1926). 

s? White v. Sherman, 168 Ill. 589, 48 N.E. 128 (1897); Mann v. Day, 199 Mich. 88, 165 
N.W. 643 (1917); Appeal of Pray, 34 Pa. 100 (1859). 

88 “Having been induced by the fraudulent representations to consent to the investment, 
the case should be treated as though no consent was given.”” Murphy-Bolanz Land & Loan Co. 
v. McKibben, 236 S.W. 78, 81 (Tex. 1922). 

89 Neither the majority of the cestuis in number or in interest can affect the right of the re- 
maining cestuis to charge the trustee for breach of an investment duty. In re Deare, 11 T.L.R. 
183 (1895). 

® Brown v. Williams, 29 Ohio Cir. Ct. Rep. 25 (1906); International Trust Co. v. Preston, 
24 Wyo. 163, 156 Pac. 1128 (1916). But patently if the life cestuis consent and the remainder- 
men beneficiaries are not injured, there is no cause of action against the trustee for a bad in- 
vestment. Lannin v. Buckley, 256 Mass. 78, 152 N.E. 71 (1926). 

& Tll. Cahill’s Rev. St. 1931, c. 3, § 144; Smith-Hurd’s Rev. St. 1931, c. 148, § 32. This sec- 
tion was added to the Illinois laws by L. 1905, p. 1. 

®S.C.L. 1929, Act 132. 

% Cal. Gen. L. 1931, Act 652, § 105. 

* Minn. Gen. St. 1923, § 7735. 6s Wash. Pierce’s Code 1929, § 208. 
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to trust company trustees. In the Connecticut® and Oregon statutes the 
permission to retain the settlor’s investments is unqualified and is coupled 
with a statement that the trustee shall not be liable for a depreciation if 
he follows the statutory permit. The Connecticut statute applies to all 
trustees, but the Oregon statute only to trust companies. 

Recent New York legislation® has in effect given trustees authority to 
retain certain bonds temporarily although they do not now meet the statu- 
tory requirements for legal trust investments. 

Section 4 of the English Trustee Act, 1925, provides that “‘a trustee 
shall not be liable for breach of trust by reason only of his continuing to 
hold an investment which has ceased to be an investment authorized by 
the trust instrument or by the general law.” The retention of a non-legal 
is not of itself a breach of trust, but the trustee has a duty to use due care 
in deciding whether the investment which was originally legal but has now 
become non-legal should be sold. 

The new Ohio Probate Code” in substance requires the trustee to con- 
vert non-legals only if an ordinarily prudent business man would consider 
them unsuited for the trust and “ripe for sale.’ It places no absolute duty 
on the trustee to sell non-legal investments. 

Delaware” and New Jersey” statutes protect a trustee who in good 
faith in the exercise of reasonable care retains an investment received by 
him from the settlor or another and not purchased by the trustee himself. 

Just as equity has required a trustee to use some degree of care in fol- 
lowing the permission or direction of the settlor to retain or convert trust 
investments, so it is believed that the trustee in following statutory direc- 
tions or permissions will be required to act in a reasonably careful manner. 
Even though the statute permits the trustee to retain the settlor’s invest- 
ments, it is hardly conceivable that the court will excuse the trustee from 
the duty to use good judgment in retaining such investments if there is a 
clear showing that serious damage will accrue to the trust from such re- 
tention. It is believed that the trustee will be liable if he does not convert. 

% Conn. Gen. Code 1930, § 4836. And see Beardsley v. Bridgeport Protestant Orphan 
Asylum, 76 Conn. 560, 57 Atl. 165 (1904). 

% Ore. Code 1930, § 22-1214. 

@N.Y.L. 1932, c. 5. 

15 & 16 Geo. V, c. 19. 

” Ohio 1931 Probate Code, § 10506-42. ™ Del. L. 1931, c. 259. 


72 N.J. Comp. St. 1910, p. 2271, par. 34. For construction see Coddington v. Stone, 36 N.J. 
Eq. 361 (1883); Brown v. Brown, 72 N.J.Eq. 667, 65 Atl. 739 (1907). In In re Eckert, 93 N.J. 
Eq. 598, 117 Atl. 40 (1922), the court charged an executor who had delayed four years in selling 
bonds received from his testator. 
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THREE CLASSES OF INVESTMENT RULES 


In a number of jurisdictions there is no statutory list of trust invest- 
ments, and the trustee is merely required to invest with reasonable skill 
and prudence.” In these jurisdictions it would seem that the trustee’s 
duty with regard to conversion or retention could be stated in similar 
language. He is required to perform all acts with regard to investments 
with the wisdom and caution of a reasonably prudent man—not only the 
acts of original investment but the acts of reviewing investments, of de- 
ciding to retain investments, of deciding to change investments, and of 
conducting sales of investments. In these states it seems unnecessary and 
perhaps improper to state the duty with regard to conversion in terms of 
the duty with regard to original investment. Where a trustee finds a 
doubtful security in his hands in these jurisdictions, he should not ask 
himself the question whether it would be proper to buy such security at 
the present time, but whether reasonable skill and prudence requires a 
retention or a conversion. 

In another large group of states the legislature has fixed a list of invest- 
ments for trustees. In some jurisdictions the statutes are worded in such 
a way as to make the statutory list apparently exclusive. In these states 
the legislature has said in substance that the trustee shall invest in named 
securities and none others. While such statutes by their exact terms 
seem to apply only to the purchase of securities, they ought reasonably 
to be construed to cover retention. They may with justice be held to 
mean that a trustee shall neither purchase himself, nor retain after having 
received from another or having purchased himself, any security which 
does not come within the terms of the statutory list. There is just as much 
danger to the beneficiary in keeping a non-legal security as in the purchase 
of it. 

In states where this mandatory list is fixed by statute, the strongest 
possible case is presented for an absolute duty to convert an investment 
not on that list. Still it is believed that the statute must be applied with a 
certain amount of discretion and judgment and cannot be followed blind- 
ly. If a trustee has actual knowledge that the obligor in an investment on 

73 This seems to be true in Arizona, Indiana, Maine, Maryland, Massachusetts, Michigan, 
Mississippi, Missouri, Montana, Nevada, New Mexico, and Rhode Island. 

%4 Cal. Gen. L. 1931, Act 652, § 105 (trust companies only); Rules of D.C. Sup. Ct., No. 71 
(court will ordinarily sanction only listed investments); Fla. L. 1931, c. 15064; Idaho L. 1929, 
c. 20; N.H. Pub. Laws 1926, c. 309; N.D. Comp. L. 1913, § 5216; Ore. Code 1930, § 22-1216; 
Vt. Gen. St. 1917, § 5363 (applies to banks and trust companies only); Wash. Pierce’s Code 
1929, § 298. The Iowa statute (§ 12772, Code 1931) provides that all trust investments must be 


submitted to the court in advance, and that investments shall be made from the approved 
list. 
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the list has defaulted in the payment of interest or principal, surely the 
trustee would not be protected in purchasing such a security. And so, too, 
if the trustee is holding an investment on the list but has actual knowledge 
that the obligor is in serious financial difficulties, surely no court would 
excuse the trustee for failing to act to save the investment before a catas- 
trophe had occurred. 


Some of the other statutes prescribing lists of trust investments are per- 
missive in form. They provide that a trustee “may invest in the following 
securities,’ naming them.’ Where such a permissive list is fixed by the 
legislature, it seems clear that the trustee must use reasonable judgment 
in following the list either in making the original investments or in retain- 
ing old investments. This principle of duty to use ordinary care in follow- 
ing statutory lists is expressly stated in the statutes in Delaware,” Illi- 
nois,” and Minnesota” and should be implied in other permissive statutes. 
The same principle applies with regard to authorizations to retain or con- 
vert given by the settlor himself. 


ELEMENTS WHICH SHOULD INFLUENCE THE TRUSTEE 
The considerations which should move the trustee in deciding whether 
to convert or to retain are numerous and depend upon the character of 
the investment, the condition of the market, and the status of the trust. 
Some of the factors which may reasonably be considered are the following: 
a serious depreciation in the market price of the investment,” a noticeable 


7s Ala. Code 1923, § 10413; Ark. Act 215, L. 1931; Colo. L. 1931, c. 55; Conn. Gen. Code 
1930, § 4836; Del. L. 1931, c. 259; Ga. Code 1926, § 3763; Ill. Cahill’s Rev. St. 1931, c. 3, par. 
144; Kan. Rev. St. 1913, §§ 40-307; Ky. Carroll’s St. 1930, § 4706; Minn. Gen. St. 1923, § 7735; 
Neb. Comp. St. 1929, §§ 8-206 (trust companies only); N.J. Comp. St. 1910, p. 2271, par. 35; 
N.Y. Dec. Est. Law, § 111, Pers. Prop. Law, § 21; N.C. Code 1931, § 4018; Oh. Prob. Code 
1931, §§ 10506-41; Okla. St. 1931, § 9211 (trust companies); Pa. Purdon’s 1930 St., Title 20; 
§ 801; S.C. Laws 1929, Act 132; S.D. Comp. L. 1929, § 9049 (trust companies); Tenn. Pub. 
Acts 1931, c. 100; Tex. Vernon’s Ann. Civ. St., Art. 511 (banks and trust companies); Va. Code 
1930, § 5431; W.Va. Off. Code 1931,c. 44, art. 6, § 2 (no liability for an investment in a security 
on the statutory list); Wis. St. 1931, § 231.32; Wyo. L. 1925, c. 157, § 73 (trust companies). 
Section 1 of the English Trustee Act is permissive in form, also. 

% Del. L. 1931, c. 259. 

7 Til. Cahill’s Rev. St., c. 3, § 144. % Minn. Gen. St. 1923, § 7735. 

7 In re Jarvis’ Estate, 110 Misc. 5, 180 N.Y.S. 324 (1920). In Beam v. Paterson Safe De- 
posit & Trust Co., 83 N.J.Eq. 628, 92 Atl. 351 (1914), the trustees were not held liable for fail- 
ure to sell railroad bonds which first depreciated but slightly and then became worthless. Evi- 
dently the first change was not enough to cause a duty to sell and the second was so sudden and 
catastrophic that it was good judgment to hold for a return of value. The court said (pp. 629- 
30): 


To hold that so slight a variation in the market required the trustee to sell would, in effect 
require a trustee to watch the ‘ticker’ as a mere speculator might. This is not the duty of a 
trustee. He is to invest in safe productive securities and mere fluctuations in market price which 
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diminution in the value of the property which secures the investment,* an 
important adverse change in the financial situation of the obligor in the 
investment,** any default by the obligor in the payment of interest or 
principal of the investment obligation or his other obligations, the fact 
that the investment is in the nature of a wasting asset, that property 
which secures the investment is unproductive or diminishing in produc- 
tivity,** that the security is quoted above par and is approaching matur- 


may be due to variations in the current rate of interest or in the current demand for ready 
money in panic or war, ought not to force him to sell. Were it otherwise it would be practically 
impossible to invest a trust fund with any approach to permanence, and the loss of interest on 
the constant reinvestment might be a serious loss to cestui que trust. These considerations 
suffice to show that the date fixed by the vice-chancellor cannot be justified. We cannot, how- 
ever, leave the case at that, since, subsequently, the securities became practically worthless, 
and a rapid fall began in the summer of 1907. This is shown to have been a time of financial de- 
pression when the best securities dropped in value. We think that even then the trustee was 
not required to sell, since great shrinkages take place at such time which are subsequently re- 
covered; the trustee might be held liable for loss if he sold when the market was low and there 
was a subsequent recovery. 

8 State Street Trust Co. v. De Kalb, 259 Mass. 578, 157 N.E. 334 (1927) (trustee held 
mortgage on property which for ten years was depreciating in value to his knowledge; held 
liable for not foreclosing). And see In re Salmon, 42 Ch. Div. 351 (1889), where it was held that 
a successor trustee had a duty to convert a mortgage for £1300 on laborers’ cottages valued at 
£1750, and that the successor did not owe his predecessor a duty to give him an opportunity 
to take over the mortgage before a sale of it, although there would have been such a duty in 
the case of an investment not within the terms of the trust. In Medland v. Medland, 41 Ch. 
Div. 476 (1889), the court considered the duty of a trustee holding a mortgage where the mar- 
gin decreases below the required level, and said (p. 481): 

I do not think it was their duty when the value of any of the securities first fell below one 
and one half times the amount of the mortgage debt to proceed at once to call in the mortgage 
debt, and to reduce it to a sum representing only two thirds of the then value of property. One 
of the reasons why a margin of one third is required in the case of a mortgage of a free hold es- 
tate is to provide for fluctuations in the value of the property. I do not think, therefore, that 
the fact that such a diminution had taken place in the value of the property as made the mort- 
gage debt a little more than two thirds of the value was a reason why the mortgages should at 
once be called in. 

And see In re Chapman, (1896) 2 Ch. 673, requiring a trustee holding a mortgage with de 
creasing security merely to use reasonable care and good faith about converting. If the cestui 
thinks the margin inadequate, he may apply to a court for an inquiry into the subject. In re 
D’Epinoix’ Settlement, (1914) 1 Ch. 890. 

§« In Bowker v. Pierce, 130 Mass. 262 (1881), stock left to a trustee by the settlor gradually 
fell in value and the company issuing the stock met with reverses. In holding the trustee not 
liable for a failure to convert, the court said (pp. 263, 264): 


In deciding whether he would sell this stock, all that was required of the trustee was that 
he should act with good faith and in the exercise of a sound discretion We can now see 
that it would have been wise to sell the stock. But in judging his acts we should put ourselves 
in his position at the time. He was considering the question, not whether he should invest in 
this stock, but whether he should sell the stock bought by the testator, upon a falling market. 
The evidence shows that he in good faith made investigations, sought information from trust- 
worthy sources, and acted upon such information to his best judgment. We are of opinion that 
the presiding justice who heard the case rightly found that, under the circumstances, the trus- 
tee acted in good faith and with the sound discretion which the law requires of him. 


82 See M’Millan, Wasting Subjects in Residuary Trust Settlements, 36 Scot. L. Rev. 197. 
83 In Babbitt v. Fidelity Trust Co., 72 N.J.Eq. 745, 66 Atl. 1076 (1907), a trustee held un- 
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ity,* or that the investment in question involves risking an excessive 
amount in a single venture or type of activity.*s 

The elements which may properly lead a trustee to decide when to con- 
vert where he has a clear duty to sell, or which may justifiably influence 
him to determine to retain the non-legal indefinitely where the court per- 
mits him that choice in special cases, include the sacrifice in trust capital 
which a sale at any given time will involve, the probability that the in- 
vestment in question will increase or decrease in market value in the fu- 
ture, the possibility that the security being considered may return to the 
legal list at a later date, and the effect of the sale, if any, upon the remain- 
der of the trust property.” It is believed that the courts will permit trus- 
tees faced with conversion problems during the depression beginning in 
1929 to consider the effect on the general security market of dumping 
large masses of trust securities. That such large general conversions of 
trust assets would reduce the market value of other trust properties and 
bring on a duty to sell still other securities at a large loss, is a fact which 
may well influence a trustee to postpone conversion. A conversion in- 
volving a sale at a figure much below the original or inventoried value of 
the investment will doubtless not be encouraged. 


SUMMARY 


1. Where there is not a controlling court rule or order, statute, or set- 
tlor’s instruction or permission, 
a) some courts require a trustee who holds non-legals to convert them 


authorized stock which brought in only about one and a half per cent. The court said 
(p. 757): 

There was therefore no reason, properly viewed by the trustee, to induce it to hold an un- 
authorized security, paying so little, at a time when the market for its sale was open and a large 
price could have been obtained for it, and that price could have been invested in authorized se- 
curities to yield a rate of interest at least three times greater than that received from the then 
investment. 

In Rhode Island Hospita! Trust Co. v. Tucker, 160 Atl. 465 (R.I. 1932), the court advised 
a trustee to convert stocks which were paying little or no cash income, stock dividends being 
considered not income. 


8 Taylor’s Estate, 277 Pa. 518, 121 Atl. 310 (1923) (bonds were received at 125, but held un- 
til maturity nine years later and paid off at par). 


8s For a case where the distribution question was important, see In re Dreier’s Estate, 204 
Wis. 221, 235 N.W. 439 (1931). 


86 In North Adams National Bank v. Curtiss, 278 Mass. 471, 180 N.E. 217, 222 (1932), the 
court said: 


The fact that these investments were made by the testator and not by the trustee, that he 
was known as a man of sound business judgment, as well as the fact that he had made provision 
in his will for the guidance and protection of any trustee thereunder, were matters to be con- 
sidered by the trustee in deciding what course of action should be followed in regard to holding 
or disposing of the securities. The trustee also was warranted in giving some consideration to 
the fact that a sale of the securities at a large profit would result in a large tax. 
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within a reasonable time after he acquires them or after they become non- 
legal; but 

b) other courts merely require the trustee to exercise the care of an 
ordinarily prudent man with regard to retention or conversion of non- 
legals. 

2. In practice these two rules probably bring about identical results. 

3. The second of the two rules seems preferable in form. 

4. If a trustee is given permission by the settlor, the court, or a statute 
to retain or convert, he has a duty to use the care of an ordinarily prudent 
man in making his decisions. 

5. If a trustee is directed by the settlor, the court, or a statute, to re- 
tain or convert, he has a duty to use at least slight care in following the 
direction, and may not give blind or thoughtless obedience to the direc- 
tion. 


6. The courts probably will be very lenient with trustees who in good 
faith have made decisions with regard to retention or conversion during 
the period of extreme uncertainty and depression since 1929.*7 


87 The tendency to take notice of times of war or depression is observable in the cases. Beam 
v. Paterson Safe Deposit & Trust Co., 83 N.J.Eq. 628, 92 Atl. 351 (1914); Furniss v. Cruik- 
shank, 191 App. Div. 450, 181 N.Y.S. 522 (1920); In re Stort’s Estate, 142 Misc. 54, 253 N.Y.S 
834 (1931). 





LEGISLATION AND ADMINISTRATION 


THE PROPOSED ILLINOIS CIVIL PRACTICE ACTt 
ALBERT E. JENNER, JR. AND WALTER V. SCHAEFER* 


XCEPT for a few statutory changes, Illinois remains today one of the 
few jurisdictions in the United States retaining substantially the com- 
mon law method of practice, together with most of its unwieldiness and 

technical limitations induced by blind pleadings and distinctions between forms 
of common law actions. 

The proposed act is intended as a sweeping revision of the civil practice now 
employed, and will repeal the entire present Practice Act, and, in addition, will 
replace the bulk of the existing Chancery Act. The proposed act does not apply 
to criminal proceedings.' Nor is it to affect proceedings which are regulated as 
to practice and procedure by special statutes.’ 

It has been prepared with the four major fields of practice in mind, and the 
proper relations each should bear to the other. The four divisions are: (1) the 
institution of suit, (2) the preparation for trial, (3) the trial, and (4) review. 

The reforms suggested may be summarized generally as: 

a) the simplification of the present trial practice through the abolition of 
blind pleadings now in use, such as common law declarations, the common 
counts, general issues, and general demurrers, and the substitution therefor of 


t+ The proposed civil practice act (Senate Bill 359) now before the legislature is the product 
of four years of study and research of the Illinois Bar. The original draft was presented by a 
committee of the Chicago Bar Association. Professor E. R. Sunderland, Director of the Legal 
Research Bureau, University of Michigan, wrote the original draft, and Professor O. L. Mc- 
Caskill of the University of Illinois Law School worked with the committee in the criticism and 
revisions of the several drafts. The original draft was then presented to the Illinois Bar Associa- 
tion, and through its Committee on Judicial Administration, headed by Honorable Floyd E. 
Thompson, was referred to District Bar Associations throughout the state for study and com- 
ment. After a year of such study a re-draft was prepared by the Illinois Bar Committee. The 
re-draft was in turn submitted to District Associations. A final draft was then prepared late in 
1932 by the Illinois Bar Association Committee on the Civil Practice Act, headed by Mr. 
Harry N. Gottlieb of the Chicago Bar. Professors Sunderland and McCaskill continued to ren- 
der the same extensive assistance with relation to the re-drafts as they had in connection with 
the original draft. The effective date of the Act is January 1, 1934. 

* Members of the Chicago Bar. Valuable suggestions and advice were received from 
Mr. Walter F. Dodd, also of the Chicago Bar. 

'§1. 

? The limitation as to certain civil proceedings will preserve the present special statutory 
practice in attachment, ejectment, eminent domain, forcible entry and detainer, garnishment, 
habeas corpus, mandamus, ne exeat, quo warranto, and replevin. 


49 
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complaints in narrative form such as are now employed in equity actions, specific 
motions instead of general demurrers, and narrative defense pleadings instead 
of general issues; 

b) increasing the flexibility of pleadings by abolishing the distinctions between 
the common law forms of action; 

c) speeding up the progression of actions by shortening the time for the re- 
turn of process and increasing the number of return days for process, providing 
for more liberal rules regarding service, and shortening the length of time within 
which review may be obtained; 

d) reducing the work of the trial court, and expense to litigants through sum- 
mary judgment proceedings, extensive discovery before trial, reduction of the 
number of separate cases through liberal rules on the joinder of parties and 
causes of action, elimination of new trials through the use of special verdicts and 
a narrative form of jury instructions, the elimination of special fact findings by 
the trial court in law cases where jury is waived, the abolition of the require- 
ment that equity decrees contain a recital of facts sufficient to support them, 
and the conferring upon the court of review the power to take additional evi- 
dence where no jury question is involved; 

e) the removing of uncertainties in legal relations through declaratory judg- 
ments; and 

f) the simplification of the process of appeal by providing for a single form 
of review constituting a continuation of the proceedings in the trial court, and 
eliminating certain technical limitations now found in the present practice. 

A more detailed exposition of the means through which the general reforms 
enumerated have been carried out can best be made by reviewing the changes ef- 
fected in the four main divisions of practice. 


INSTITUTION OF SUIT 
VENUE-PROCESS 

Several changes have been made in the preliminary proceedings through 
which suit is filed, and process is issued, served, and returned. 

The use of the praecipe as heretofore employed has been eliminated, and the 
complaint must be filed with the clerk at the time he issues process.3 This is wise. 
All the praecipe now does is inform the defendant that he is being sued without 
giving him information as to the nature of the demand. The defendant is en- 
titled to full disclosure of the nature of the action at the earliest possible mo- 
ment. 

In filing a suit the first question to be considered is the venue of the action. 
The present law with reference to venue has not been appreciably altered, and 
the general rule that suit must be commenced in the county wherein one or more 
of the defendants reside* has been retained.’ The existing provision that a de- 

3 § ror (Rule 5). 


4§$6, c. 110, Cahill Ill. Rev. Stat. 1931. ’ § 7 of Proposed Act. 
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fendant may be served in a county in which he may be found is abandoned, 
and it is provided that the action may be instituted in any county in which 
the transaction out of which the cause of action arose or some part thereof oc- 
curred. 

After commencing suit the question of process next arises. Summons is to be 
issued in the name of the people of the state but is directed to the defendants in- 
stead of the sheriff. All plaintiffs and defendants must be named as in the pres- 
ent long form of chancery summons. The summons on its face directs the de- 
fendant to file his answer or otherwise make his appearance within a time and 
place therein stated. If no personal judgment is sought against any of the 
defendants, that fact and their names must be set forth. In effect, the summons 
is a general notice that suit has been filed and directs the defendant as to the 
action he should take. More information is given the defendant than under the 
present form, especially as to equity actions where no personal judgment is 
sought.® 

The form of the summons being determined, and the summons having been 
issued, the problem of its service then arises. At present the manner of the serv- 
ice of process differs in law and chancery actions. In law cases personal service 
must be secured by actually serving the defendant with a copy of the summons, 
and reading it to him.’ In chancery, service may be made by delivering a copy 
to the defendant, or leaving such copy at his usual place of abode, with some 
person of the family, of the age of ten or upwards, and informing such person of 
the contents thereof. Under the proposed act the present chancery practice is 
extended to all actions whether legal or equitable. However, the added require- 
ment is made that in cases of service by leaving a copy at the place of abode a 
copy of the summons must also be sent to the defendant by registered mail.° 

There is no real basis for the distinction now made in the manner of serving 
chancery and law process. The experience with “‘place’’ service as provided in 
chancery cases has been entirely satisfactory, and has been much more effica- 
cious than the restricted service permitted in law actions. With the requirement 
for mailing a copy of the summons to the defendant where “place” service is 
had, adequate notice and protection is afforded the defendant. The proposed 
rule will do much to solve the growing problem of service evasion in large 
counties. 

The proposed act makes one radical change as to persons who may serve 
process. Under present law only the sheriff (to whom all writs are directed) may 
serve the writ issued, and he is limited to service within his county. If service 
is to be made outside the county the writ must be issued to the sheriff of the for- 
eign county. 

There is no reason why a person authorized to serve process in the county of 


®§ 97 (Rule 1). 
7 § 2, c. 110, Cahill’s Ill. Rev. Stat. 1931; Sherrall v. Huber, 186 Ill. App. 475 (1914). 
§ § 11, c. 22, Cahill Ill. Rev. Stat. 1931. 9 § 13. 
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his election or appointment should be divested of power to serve a process issued 
from the local court, and directed to defendants in other counties. Particularly 
is this true where the counties adjoin. Often great delay is experienced under 
the present system of sending process to the foreign county for service. The 
proposed act, while granting the right to send process to another county for 
service, also provides that an officer of the county from which process issues may 
serve such process, in his official capacity, outside his county.” 

After service, the summons must be returned to the court issuing it. Return 
days are fixed in the proposed act as the first and third Mondays in each calen- 
dar month. Heretofore return day has been the first day of the term.’ With 
one exception,” in many of the circuits throughout the state only three to four 
terms a year are held.’ A summons issued between terms must wait until the 
succeeding term before it is returned. In the interim no action is taken as the 
defendant is under no duty to file his appearance or plead. Much precious time 
is thus lost. Unless the defendant desires to file a special appearance there is no 
need to delay the filing of pleadings, and the setting up of the issues until 
the next term. By providing for intermediate return days the pleadings and 
issues may be settled in advance of the next succeeding term, and the case placed 
upon the calendar ready for trial by the time the next term is formally opened. 


APPEARANCE 


Appearance by the defendant, whether general or special, is to be made in 


writing by filing a pleading or motion in the cause. The present general written 
appearance is abolished."* Since the defendant is given at least 20 days from the 
date of service to prepare his defense, he should be ready to file defensive plead- 
ings, or a motion attacking service, on the return day. 


PARTIES TO THE CAUSE 

As a general statement, it may be said that at common law, and under present 
law practice in Illinois, those persons having a joint interest must join as plain- 
tiffs or be joined as defendants. No one who does not have a joint interest may 
join as plaintiff, and no one whose liability is not joint may be joined with other 
defendants.'s This rule is based upon the supposition at common law that the 


© § 10. ™§$ 1, c. 110, Cahill Ill. Rev. Stat. 1931. 

” Except Cook County, where Circuit Court terms begin on each third Monday of the 
month throughout the year, and Superior Court terms begin each first Monday of the month. 
§ 187, c. 37, Cahill Ill. Rev. Stat. 1931. 

3 §§ 168-182, c. 37, Cahill Ill. Rev. Stat. 1931. 4 § 20. 

's Wisner v. Catherwood, 225 Ill. App. 471 (1922); c. 76, par. 3, Cahill’s Ill. Rev. Stat. 1931; 
Martin on Civil Procedure, § 209. Chas. H. Thompson Co. v. Burns, 199 Ill. App. 418 (1917). 
If claim is joint both joint creditors must join. Brady v. Koontz, 145 Ill. App. 582 (1908), the 
joinder of several parties as plaintiffs is improper if they have no joint interest in the transac- 
tion with respect to which action is brought; see also Moore v. Terhune, 161 Ill. App. 155 
(1911); on a joint and several obligation executed by more than two persons, one may be sued 
or all, but not an intermediate number. Scanlon v. People, 95 Tl. App. 348 (1900); Phillips v. 
Pitcher, 80 Ill. App. 219 (1898). 
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jury was incapable of determining both group liability and separate liability 
within the group."® 

However, modern practice acts tend to depart from the concept of joint rights 
as the test of joinder, and to make the question depend more or less upon ad- 
ministrative convenience, as in chancery. Less emphasis is placed upon the 
capacity of the jury, and more upon encouraging a reduction in the number of 
separate suits. In this way the rights of all persons may be determined in one 
proceeding, eliminating the repetition of evidence, and reducing costs and time. 

The elimination of the joint interest or joint liability rule as to the joinder of 
parties is accomplished by Sections 23 (joinder of plaintiffs) and 24 (joinder of 
defendants) of the proposed act. Under Section 23 all persons may join in one 
action as plaintiffs in whom any rights to relief arising out of the same trans- 
action or series of transactions are alleged to exist, whether the rights be joint, 
several, or in the alternative. The interests must be such that if such persons 
had brought separate actions a common question of law or fact would arise. 
Separate judgment or relief may be given separate plaintiffs. If, upon applica- 
tion to the court, it appears that such general joinder may embarrass or delay 
the trial, separate trials may be ordered.’? 

Under Section 24 any person may be joined as a defendant who, either jointly, 
severally, or in the alternative, is alleged to have or claim an interest in the con- 
troversy, or in the transaction or series of transactions out of which the con- 
troversy arose, or whom it is necessary to make a party for the complete de- 
termination or settlement of any questions involved therein, or against whom a 
liability, joint, several, or in the alternative, is asserted, all regardless of the 
number of causes of action joined. Provision is made whereby a defendant will 
be relieved of the necessity to attend any proceedings in the course of trial in 
which he has no interest. If the plaintiff be in doubt as to the person from whom 
he is entitled to redress, he may join two or more defendants and state his claim 
against them in the alternative so that the question as to which of the defend- 
ants is liable, and to what extent, may be determined between the parties. 

The above sections are taken from the New York Civil Practice Act,'* and 
the New Jersey practice provisions.” In operation they have proved to be prac- 
tical time and expense saving devices,” and their construction has been liberal.”! 


‘6 The rule as to contracts has been modified to some extent by c. 76, § 3, c. 110, §§ 53 and 54. 

"7 Similar provisions are in use in New Jersey (1912—c. 231, § 4); New York (Civil Practice 
Act, § 209). 

% New York Civil Practice Act, §§ 209, 211, 212. 

99 N.J. Law 1912, §§ 4, 5, 6. See also English Order 16, Rules 1 and 7. 

20 Akeley v. Kennicut, et al., 238 N.Y. 466, 144 N.E. 682 (1924) (193 plaintiffs allowed to 
join); Young v. Southern Pacific Co., 15 F. (2d) 280 (1926) (16 plaintiffs each having separate 
demands—all of which demands were subject to proof by the same evidence); Benton v. Dein- 
niger, 21 F. (2d) 657 (1927) (23 plaintiffs as stockholders sued bank for damages for violation 
of banking act. 57 causes of action were alleged against 21 defendants who were or had been 
directors. The court held the joinder proper, and within the spirit of the law.). 

2* Bossak v. Nat’l. Surety Co., 205 App. Div. 707, 200 N.Y.S., 148 (1923); 137 E. 66th St. 
Inc. v. Lawrence, 118 Misc. Rep. 486, 194 N.Y.S. 762 (1922). 
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Closely connected with the problem of the joinder of parties plaintiff and de- 
fendant is the problem of the misjoinder of parties. In brief, the existing law in 
Illinois treats non-joinder or misjoinder of parties plaintiff or defendant as a 
matter of which the defendant may take advantage by appropriate plea, and de- 
feat the action.” Through the proposed Sectivn 26 the tactical advantage af- 
forded the defendant to abate the cause for misjoinder or nonjoinder of parties 
is eliminated. Under the provisions of that section no action is to be defeated by 
non-joinder or misjoinder of parties. The section permits new parties to be add- 
ed, and misjoined parties to be dropped by order of court at any stage of the 
cause. In other states where like provisions prevail they are widely employed; 
parties have been permitted to be added at any stage,” and the substitution or 
joinder has not been limited to the trial court.* It is intended that the same 
interpretation be given Section 26. 


PLEADINGS 


One of the most radical changes in present practice wrought by the proposed 
bill is contained in the first clause of Section 31 by which “blind pleadings” such 
as the common counts, general issues and general demurrers, and fictions such 
as that of losing and finding in trover, are abolished, and the distinctions be- 
tween the manner of pleading at law and in equity are eliminated. The language 
of the section is: 


Neither the names heretofore used to distinguish the different ordinary actions at 
law, nor any formal requisites heretofore appertaining to the manner of pleading in 
such actions respectively, shall hereafter be deemed necessary or appropriate, and 
there shall be no distinctions respecting the manner of pleading between such actions 
at law and suits in equity, other than those specified in this Act and the rules adopted 
pursuant thereto; but this section shall not be deemed to affect in any way the sub- 
stantial averments of fact necessary to state any cause of action either at law or in 
equity. 


The bill then provides for the following pleadings: 

Complaint.—This is the first pleading of the plaintiff.** It is to be in narrative 
form as are bills in equity. It replaces both the declaration at law and the bill 
in equity. It may contain as many causes of action, legal and equitable, as the 
plaintiff may have, and each cause of action is to be separately designated and 
numbered, but the court may in its discretion order a separate trial of causes of 
action which cannot conveniently be disposed of with the other causes, and 
separate issues may be transferred for trial to the proper side of the court.”° The 
complaint is to contain specific prayers for relief, but except in case of default 


2 Dement v. Rokker, 126 Ill. 174 (1888); Rutter v. McLaughlin, 257 IIl. 199 (1913); Gott- 
fried Brewing Co. v. McDonald, 146 Ill. App. 601 (1909); Snell v. DeLand, 43 III. 323 (1867). 
23 Dunlop v. Sweet Bros. Paper Mfg. Co., 208 N.Y.S. 54 (1925). 
24 Windoes v. Colwell, 247 Mich. 372, 225 N.W. 573 (1929). 


5 § 32. * § 44. 
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the prayer is not to limit the relief obtainable.” The complaint must be filed at 
the time the summons is issued.” 

Answer.—This is the first pleading of the defendant.” It, too, is to be in nar- 
rative form. It will replace general issues. Every allegation in the complaint 
must be explicitly admitted or denied; every allegation, except allegations of 
damages, not explicitly denied is to be deemed admitted, unless an affidavit be 
filed that the party lacks sufficient knowledge to form a belief.8° Defenses to the 
jurisdiction or in abatement or in bar may be pleaded together, but pleas other 
than those in bar may be tried first. Affirmative defenses, such as payment, 
fraud, laches, et cetera, must be plainly set forth." 

Counterclaim.—Any demand by one or more defendants against one or more 
plaintiffs, or against one or more co-defendants, in the nature of set off, recoup- 
ment or cross-bill, in tort or contract, for liquidated or unliquidated damages, 
may be pleaded as a cross-demand, as a part of the answer, and shall be desig- 
nated a counterclaim.*? The counterclaim is in general governed as to form and 
content by the same rules as the complaint. Separate trials of issues presented 
by a counterclaim may be ordered if convenient. 

Reply.—When new matter is set up by counterclaim in the answer, the plain- 
tiff shall file a reply, the form and substance of which are to be governed by the 
rules applicable to the answer. 

Bills of particulars may be demanded when allegations in pleadings are want- 
ing in detail, and the court will determine the propriety of the demand. Untrue 
allegations and denials, made without reasonable cause, will subject the offend- 
ing party to the payment of the reasonable expenses incurred by the other party 
by reason of such untrue pleadings. 

Objections to pleadings now raised by demurrer are, by Section 45, required 
to be raised by motion which “shall point out specifically the defects complained 
of, and shall ask for such relief as the nature of the defects may make appropri- 
ate.”’ This will eliminate the general demurrers, and will force all objections to 
be specific as in special demurrers today. 

The new narrative form of pleading will permit a more intelligent, under- 
standable, and concise statement of the issues to be propounded. Unnecessary 
and useless verbiage will be eliminated. 


PREPARATION FOR TRIAL 
DISCOVERY BEFORE TRIAL 


In addition to the reduction of the number of controverted issues in advance 
of trial by the abolition of blind pleadings, and in addition to the reduction of 
litigated cases through summary and declaratory judgments, the proposed act 
provides for the narrowing of trial issues, and their proof in causes actually 
reaching the trial stage. The device employed is discovery before trial. By this 
means each party is permitted to call upon the other in advance of trial to ad- 


7§34. *“§1or, %§32. *§4o. *§43. #§38. %§32. 4 §§37,41. 
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mit documentary or other facts in issue but not actually in dispute; to require 
the other party to furnish a sworn list of all documents known to him to be perti- 
nent to the cause which are or have been in his possession or power, whether ad- 
missible in evidence or not; and to require the other party or any witness in the 
cause to answer oral or written interrogatories by deposition, and to submit the 
person or property to physical examination in actions for injury to such person 
or property. Appropriate penalties are provided in order to insure full and hon- 
est disclosure.' 

Under present law no provision is made for discovery before trial except in 
two very limited instances. The court may require either party to produce for 
examination in advance of trial any books or writings pertinent to the issues.** 
However, the party requesting the books and documents must have such knowl- 
edge of the material desired as sufficiently to describe it and point out its rele- 
vancy. Also, in equity actions, depositions of witnesses who reside in the state 
may be taken if a showing of the necessity of such testimony is made.*’ This is 
not applicable to actions at law. 

Discovery through trial itself may be had today by bill in chancery. The dis- 
covery sought may be incidental to other relief or may be the sole relief prayed. 
Furthermore, Section 22 of the Chancery Act provides that discovery may be 
had of officers and agents of a corporation where the corporation is made de- 
fendant. 

The present limited chancery discovery is retained except that discovery now 
available under a chancery bill for discovery, or by interrogatories in a bill for 
relief, is to be sought hereafter by motion in the cause.*? 

The forced admission of uncontroverted facts in advance of trial is accom- 
plished by Rule 10* which provides for admissions of authenticity by one party 
of documents in possession of the other,*' the admission of written statements of 
facts submitted by any party to any other party,” and the admission of written 
copies, synopses, or abstracts of public records submitted by any party to any 
other party. In all instances the adverse party is given the right to show why he 
cannot admit the document or the statement of facts, or he may show that the 
copy of the public record submitted is inaccurate. On failure to admit documents 
or statements submitted, without a showing of just cause for failure to admit, 


8 Section 59; Rules 9 (§ 105), 10 (§ 106), 11 (§ 107), 12, (§ 108), 13 (§ 109). 





§ 9, c. 51, Cahill Ill. Rev. Stat. 1931; Carden v. Enswinger, 329 IIl. 612 (1928). 


7 § 24, c. 51, Cahill Ill. Rev. Stat. 1931; People v. Calumet Nat’! Bank, 260 III. App. 603 


8 § 22, c. 22, Cahill Ill. Rev. Stat. 1931. 


$ so (1). # § 106. 





* This provision of Rule ro is in force in England, and in twenty states. Ragland, Dis- 
covery Before Trial, 207. 


# Similar provisions prevail in England, Mass., Mich., N.Y., N.J., and Wis. Ragland, Dis- 
covery Before Trial. 
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the negligent party may be required to stand the expense of proving the docu- 
ment or facts. 

Except for the admitting of statements of fact, the provisions of Rule 10 
should be helpful, satisfactory, and not subject to abuse. By eliminating the 
need for formal proof at the trial of documents or public records much time 
should be gained, and unnecessary questions and objections thereto eliminated. 
The provision regarding the requirement to admit statements of facts may well 
be@subject to abuse. It will also be difficult of application. Some attorneys will 
be inclined to include conclusions and other matters not properly to be classed 
as ultimate facts capable of admission. This attempt to lessen the business of the 
court may have the opposite effect. 

The disclosure of documents which may or may not be within the knowledge 
of the person asking discovery but which are in the possession of any other 
party is attempted through Rule 9g. Under this rule any party may make a 
motion requiring any other party to prepare a sworn list or schedule of docu- 
ments which are or have been in his possession or power whether admissible in 
evidence or not. Subject to reasonable rules, the other party may have access 
to the documents listed upon reasonable demand. Appropriate penalties to in- 
sure full disclosure are provided. This is an extension of the limited rule allow- 
ing the examination of documents, as it exists today. By requiring a sworn list, 
it is expected that full disclosure of all documents will be made. In other states 
the rule has not operated as broadly as might be expected because, through lack 
of knowledge, the party seeking discovery often is not able to impeach the list 
furnished. However, where there is knowledge it will eliminate the expense of 
subpoenas duces tecum, and force the person listing the documents to make 
immediate admission of them, and thus simplify their introduction at the trial. 
The rule that unlisted documents may not be introduced at the trial by the per- 
son who fails to list them will also promote full disclosure. 

Oral disclosure, or interrogation in advance of trial, is provided for in Rule 
11. Any party may, by deposition on oral or written questions directed to any 
other party or person, examine such other party or person in advance of trial 
as to matters relevant to the issues involved. If the party or person be hostile, 
such person may be examined as if under cross-examination. A penalty of dam- 
ages is provided for abuse of the provision by the party seeking the examina- 
tion. 

Similar provisions are in force in eleven other states, and the broad, mutual, 
advance discovery experienced has been the subject of favorable comment.‘ 
The essential factor of the provision is that it permits broad interrogation by 


43 For experience in other states, see Ragland, Discovery Before Trial, 200. 

4 § 105. 

4s For a discussion of the problem, see Ragland, Discovery Before Trial, 179, 182. 
4 § 107. 


#7 Ragland, Discovery Before Trial, 123-131. 
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both plaintiff and defendant of all witnesses whether or not they are parties.# 
The proposed rule should encourage voluntary statements, and will allow the 
preservation of testimony. Without doubt it will eliminate unnecessary exami- 
nation at the trial. 

The proposed provision regarding physical examination of person or property 
before trial is, of course, limited to cases involving injury to such person or prop- 
erty. The terms upon which examination is to be allowed are to be fixed by the 
court.” The constitutionality of the provision has been upheld both in New 
York and New Jersey.* The proposed provision should be of assistance in Ae. 
termining the exact nature, extent, and probable duration of the injury, and 
will strongly tend to reduce the possibility of “trumped-up”’ cases. 

It may be said that on the whole the measures outlined will eliminate un- 

necessary objections to evidence, and shorten trials by eliminating proof through 
extensive admissions of uncontroverted facts. By the same token the expense of 
trial will be decreased. Witnesses appearing at the trial may be examined with- 
out undue delay. The proposed measures will eliminate the formal introduction 
of much of the evidence to be considered. They will simplify the trial of most 
cases, reduce the necessity for new trials, and further stimulate waivers of 
juries. 
THE TRIAL 
NON-SUIT 
Under the present Practice Act* a plaintiff may take a non-suit at any time 
before the jury retires from the bar, or, if the case be tried without a jury, be- 
fore the case is submitted for final decision. Plaintiffs often abuse this privilege 
by using it to harass defendants with several suits involving the same subject 
matter; inconvenience and expense are thus thrust upon defendants. 

In remedying this situation the new Act* restricts the plaintiff, in taking a 
non-suit, to any time before the commencement of the trial or hearing, upon 
notice to the defendant or his attorney and upon the payment of defendant’s 
costs. After the trial or hearing commences no non-suit may be taken unless the 
defendant agrees thereto by stipulation, or the court so orders on special motion 
setting out under affidavit the grounds therefor. 


SUMMARY JUDGMENTS 
There are many cases in which no valid defense exists, and yet in which the 

plaintiff is delayed in obtaining judgment because defenses are asserted which 

must be disposed of by trial, even though there is no possibility of ultima‘e suc- 

cess on the part of the defendant. These cases should be disposed of without the 

#8 Seven other states follow this practice. Ragland, Discovery Before Trial, 50-51. 

# § 109 (Rule 13). 

®° Lyon v. Railway Co., 142 N.Y., 298 (1894); McGovern v. Hope, 63 N.J.L. 76 (1899). 

s* For the experience of other states, see Ragland, Discovery Before Trial, 191-193. 

Ss? Cahill Ill. Rev. Stat. 1931, c. 110, § 70. 53 § 52. 
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delay incident to trial. “Summary judgment” procedure affords a means of 
segregating these cases for prompt disposition. By means of affidavits, in a 
limited class of cases, the court is enabled to determine whether or not a defense 
worthy of trial exists. If so, the case is tried. If not, judgment is rendered as in 
case of default. 

The summary judgment is not, as the term might indicate, an innovation in 
Illinois. In 1853 a statute, applicable to Cook County alone, provided that.in an 
action on a contract the plaintiff should be entitled to a default judgment unless 
the defendant filed, in addition to his plea, an affidavit stating that he believed 
he had a good defense to the action on the merits. 

In the Practice Act of 1872 a like provision made applicable to the whole state 
was included. By this Act the plaintiff was required to show by affidavit the 
nature of his claim, but, in a line of cases, of which Fisher v. National Bank of 
Commerce,’s is typical, it was held that an affidavit by the defendant which 
stated merely that he believed that he had a good defense to the suit upon the 
merits met the requirements of the statute. 

In the Fisher case, a rule of the Superior Court of Cook County was involved 
which anticipated in substance the summary judgment provisions of the pro- 
posed act, but this rule was held invalid as providing a system of practice not 
uniform throughout the state.*° 

Section 55 of the Practice Act of 1907 added the requirement that the de- 
fendant specify the nature of his defense.’’ Under this Act it has been held that 
the defendant’s affidavit must show facts which will constitute a defense under 
the pleas filed, ‘“‘with sufficient particularity to apprise the plaintiff of the na- 
ture of the defense, but it is not necessary to state the evidence or the facts in de- 
tail.’’s 

Section 57 of the proposed act enlarges the scope of the procedure to include 
actions to recover the possession of land, with or without rent or mesne profits, 
or to recover possession of specific chattels, and actions upon judgments or de- 
crees for the payment of money, as well as actions upon contracts, express or 
implied. Many jurisdictions have gone as far,** and some have gone further, ex- 
tending the procedure to claims based upon a statute or a trust, to actions to 
quiet title to real estate, and to mortgage foreclosures.” 

However, the striking departure from present practice is found, not in the 
extension of the procedure, but in the quantity and quality of the facts required 


4 Laws of 1853, p. 172. 6 Article VI, § 29, Constitution of 1870. 

ss 73 Ill. 34 (1874). s7 Cahill Ill. Rev. Stat. (1931), c. 110, § 55. 

88 Harrison v. Rosehill Cemetery Co., 291 Ill. 416 (1920). 

9 Connecticut: Rules of Civil Practice, § 14A (1); Delaware: Delaware Rev. Code (1915) 
c. 128, § 6; Michigan: 3 Mich. Comp. Laws (Cahill rors) c. 234, §§ 12581, 12582; New Jersey: 
N.J. Laws 1912, c. 231, Schedule A, § 57; New York: Rules of Civil Practice, Rule 113; Eng- 
land: Annual Practice (1928), Order XIV, Rule r. 


® Notably Connecticut. See Charles E. Clark and Charles U. Samenow, The Summary 
Judgment, 38 Yale L. Jour. 423 (1929). 
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to be set up in the affidavits. Section 104 requires the affidavits of the parties in 
summary judgment proceedings to be made on the personal knowledge of the 
affiants; to set forth in detail the facts upon which the claim or defense is based; 
to have attached thereto certified or sworn copies of all papers relied upon; to 
consist of such facts as would be admissible in evidence, and to show affirmative- 
ly that the affiant would be a competent witness to the facts set forth. 

The different function to be performed by the affidavit under the proposed 
act is apparent. At present the affidavit serves to apprise the adversary of the 
nature of the claim or defense; the affidavit required under Section 104 will, in 
addition, serve to apprise the court of the existence and validity of the defense 
asserted. Unless the defendant’s affidavit shows that he has a sufficiently good 
defense on the merits to all or a part of the plaintiff’s claim to entitle him to de- 
fend the action, judgment will be entered for the plaintiff either for the whole or 
a part of the claim, as the case may be. 

The difficulty of prolonging litigation with sham causes of action or sham de- 
fenses when evidentiary facts must be sworn to with particularity is obvious. 
Issues of fact, if they exist, may be promptly discovered; if they do not exist a 
prompt disposition of the questions of law involved is possible. It is the search- 
ing character of the affidavits which renders so effective the summary judg- 
ment procedure of other jurisdictions.” 


DECLARATORY JUDGMENTS 


Often a party is about to perform an act when his right to do so is challenged 
by another person or by the state. He may then either desist from the proposed 
act or undertake it regardless of the challenge. If he selects the latter alternative, 
he runs the risk of breaking a contract, committing a tort or violating a statute. 
Declaratory judgment procedure provides a sensible remedy for the solution of 
this problem. The plaintiff, about to assert his claimed and challenged right, 
summons the adverse parties into court as defendants, and asks for a declara- 
tion of his privilege to undertake the proposed act. The parties thus may make 
certain of their rights, and may proceed accordingly, having avoided the risks of 
damages or penalties.” 

Under Illinois practice today a limited declaratory judgment procedure is in 
force. Under Section 50 of the Chancery Act, the Circuit Court is given the 
power to construe wills.°* 

Declaratory judgment procedure is now in effect in England and in twenty- 
nine states." 

& Prof. Sunderland of Michigan states that in 1927 there were 4280 summary judgments 


rendered in the King’s Bench Division, as compared with 1258 judgments rendered after trial 
of issues. 


6 Edwin M. Borchard, Judicial Relief for Peril and Insecurity, 45 Harv. L. Rev. 793, 808 
(1932). 


62a § 50, c. 22, Cahill Ill. Rev. Stat. (1931). 


* Arizona, California, Colorado, Connecticut, Florida, Indiana, Kansas, Kentucky, Massa- 
chusetts, Michigan, Nebraska, Nevada, New Hampshire, New Jersey, New York, North Caro- 
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Because it requires adverse parties, and an actual controversy, and because 
it is conclusive upon the rights of the parties and may be the basis of further re- 
lief, a declaratory judgment is clearly distinguishable from the ‘‘advisory opin- 
ion” which does not require a litigated issue. 

Declaratory judgments, affording as they do neither coercive relief nor in- 
demnification, have been attacked in eighteen states upon the ground that they 
fail to present a justiciable issue, of which a court might properly take cogni- 
zance.°* Although the proceeding had been sustained against this and other 
forms of constitutional attack in the state courts, there was, until recently, 
speculation as to whether the Supreme Court of the United States would regard 
an action seeking merely a declaration of rights as a ‘“‘case”’ or “controversy” 
within the meaning of Section 3 of Article II of the Constitution.* 

This question was answered in the affirmative by the Court in Nashville C. 
& St. L. R. Co. v. Wallace.” The court in this case sustained the constitutional- 
ity of the Tennessee declaratory judgment act. 

Under declaratory judgment procedure it is possible to ascertain the proper 
construction of contracts” and leases® without incurring the unfortunate con- 
sequences resulting from action based on an incorrect interpretation; to deter- 
mine the existence of debtor-creditor relationships;® to settle conflicting asser- 
tion of rights in lands without the possibility of tort liability resulting from reli- 
ance on an unfounded right;” and to determine the validity of a statute, ordi- 


nance, or governmental regulation without the risk of penalty for a violation.” 


lina, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, South Da- 
kota, Tennessee, Utah, Vermont, Virginia, Wisconsin, Wyoming. 

* The only decision holding the declaratory judgment unconstitutional, Anyway v. Grand 
Rapids Ry., 211 Mich. 592, 179 N.W. 350 (1920), was in effect overruled by Washington-De- 
troit Theatre Co. v. Moore, 249 Mich. 673, 229 N.W. 618 (1930), decided after a new statute 
was drafted. 

65 See 45 Harv. L. Rev. 717, 1089 (1932); 14 Am. Bar Ass’n. Jour. 633. 


® —U).S.—, 77 L.Ed. 444, 445 (advance sheets). The Court said: 


In determining whether this litigation presents a case within the appellate jurisdiction of 
this Court, we are concerned, not with form, but with substance. . . . Hence, we look not to 
the label which the legislature has attached to the procedure followed in the state courts, or to 
the description of the judgment which is brought here for review, in popular parlance, as ‘“‘de- 
claratory,” but to the nature of the proceeding which the statute authorized, and the effect 
of the judgment rendered upon the rights which the appellant asserts. 

The Court distinguished Muskrat v. United States, 219 U.S. 361, 55 L.Ed. 251 (1910); Lib- 
erty Warehouse Co. v. Grannis, 273 U.S. 70, 71 L.Ed. 541 (1926); and Willing v. Chicago 
Auditorium Assn., 277 U.S. 274, 72 L.Ed. 880 (1928). 


*% Guaranty Trust Co. v. Hannay & Co., (1915) 2 K.B. 536; United Order of Foresters v. 
Miller, 178 Wis. 299, 190 N.W. 198 (1922). 


6 Murray Motor Co. v. Overby, 217 Ky. 198, 289 S.W. 307 (1926). 

6 Cloverdale Union High School District v. Peters, 88 Cal. App. 731, 264 Pac. 273 (1928). 
7 Colorado & Utah Coal Co. v. Walter, 75 Colo. 489, 222 Pac. 864 (1924). 

™ Little v. Smith, 124 Kan. 237, 257 Pac. 959 (1927); Rosenberg v. Whitefish Bay, 199 


Wis. 214, 225 N.W. 838 (1927); Nashville C. & St. L. R. Co. v. Wallace, —U.S.—, 77 L.Ed. 
444 (1932). 
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Illustrative of one unfortunate situation from which relief would be afforded 
by declaratory judgment procedure is Shredded Wheat Co. v. City of Elgin, 
where the plaintiff sought to restrain the enforcement of an ordinance requiring 
a license for the distribution of samples and handbills, although the articles in 
question came into the city in interstate commerce. Because the plaintiff was 
unable to show prospective irreparable injury or multiplicity of suits, the court 
refused to determine the validity of the ordinance until an action was brought 
to collect the penalty prescribed for its violation. 

Section 58 of the proposed act provides that no action shall be open to the 
objection that a judgment is sought which merely declares the rights of the 
parties, and which affords neither coercive nor compulsory relief. The procedure 
is made applicable to actions testing the validity of a statute, ordinance or other 
governmental regulation. Declarations of rights may be obtained by ordinary 
proceedings at law or in equity, and the case may be noticed for early hearing. 
Further relief, based upon the rights of the parties as determined by the judg- 
ment may be obtained, if appropriate, after notice and hearing.” 


INSTRUCTIONS 


Under the proposed act written instructions to the jury are to be prepared by 
the court in the form of a continuous and connected narrative and not as a series 
of separate instructions. To assist the court in drafting the instructions, the 
parties may, at any time before their preparation, make suggestions as to the 
proposed instructions to be drafted. Before the argument the parties are given 
an additional opportunity to read the instructions finally prepared by the court, 
and they may make specific suggestions or objections thereto. All objections and 
suggestions, whether made before or after the instructions are prepared, are to 
be made out of the presence of the jury. Suggestions which are not adopted and 
objections which are overruled may be made a ground of review, but all sug- 
gestions or objections not made before the jury retires from the bar will be 
deemed to have been waived.’ 

In place of a disconnected, rambling, repetitious series of instructions pre- 
pared by prejudiced parties, each striving to obtain the maximum possible ad- 
vantage, there will be substituted by the proposed act an intelligible statement 
of the law of the case prepared by an impartial court. That the jury will be 
aided by such a presentation of the law is apparent, while the rights of the par- 
ties to make their records will be substantially unaffected. The provision that 
suggestions and objections not made before the jury retires will be deemed to 
have been waived will serve to reduce materially the number of new trials. 

7 284 Ill. 389 (1918). 

73 That the provision of § 11 of the Uniform Declaratory Judgment Act, which requires that 
the Attorney General be made a party to a declaratory action to test the validity of legislation, 
is unnecessary is evidenced by the ease with which test cases are “framed” and by the thor- 
oughness with which constitutional issues are discussed in declaratory judgment procedure. 


™ § 609. 
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SPECIAL VERDICTS 

By special verdict, the jury, instead of finding for either party, may find and 
state all the facts at issue, and conclude conditionally, that if, upon the whole 
matter thus found, the court should be of the opinion that the plaintiff has a 
good cause of action, they then find for the plaintiff, and assess his damages; if 
otherwise, then for the defendant. 

The present provision of Section 79 of the Practice Act which permits the 
jury to return, in their discretion, either a general or a special verdict, is merely 
declaratory of the common law.’> The special verdict is to be preferred to a 
general verdict,” because it restricts the jury to its proper province, the deter- 
mination of facts, and because it permits the jury to find the facts without 
knowing for which party judgment will be rendered. 

Yet special verdicts are almost unknown in Illinois,”’ because of the rule that 
a special verdict may be returned only when the jury, in its discretion, sees fit 
to do so, and because of the requirement that a special verdict must pass upon 
all the material issues presented by the pleadings, and that it find ultimate facts, 
and not merely evidence of facts.” Issues which are controverted in the plead- 
ings may be admitted or proved in a perfunctory manner upon the trial. They 
seem unimportant, and are therefore overlooked in the preparation of the spe- 
cial verdict. A new trial is the result. 

Section 66 of the bill, in an effort to make the special verdict a useful device, 
provides that the court may, in its discretion at any time, and shall when re- 
quested by either party before the argument to the jury, direct the jury to find 
a special verdict; that the verdict shall be prepared by the court in the form of 
questions relating only to material issues of ultimate fact, to which the jury 
shall make answer in writing; that whenever there is omitted some controverted 
matter of fact not brought to the attention of the court by request for submis- 
sion, such matter of fact shall be deemed determined by the court in conformity 
with its judgment, and that the omission to request a finding by the jury on such 
a matter shall be deemed pro tanto a waiver of jury trial and a consent to a de- 
termination by the court.” 


3 C. & N. W. Ry. Co. v. Dunleavy, 129 Ill. 132, 142 (1889). 


% “It was found by experience that the old mode of submitting but one issue to the jury, 
where there were several issues of fact raised by the pleadings, was not satisfactory. The old 
mode of one issue, which means to find for the plaintiff or for the defendant, gave rise in many 
cases to what were called ‘vicious verdicts.’ If it could be so, the jury ought to find the issues 
submitted to them without knowing whether their findings were for the plaintiff or the de- 
fendant The trial judge should keep it in mind that the very object of submitting writ- 
ten issues to the jury is that they should find the facts, and then the court would apply the 
law.” Elizabethton Shoe Co. v. Hughes, 122 N.C. 296, 29 S.E. 339 (1898). 

7 “Special verdicts” must be distinguished from “‘special findings of fact”” which may be re- 
quested only in conjunction with a general verdict. C. & N. W. Ry. Co. v. Dunleavy, 129 Ill. 
132 (1889). 

7% Clementson, Special Verdicts, 169 ff.; C. & N. W. Ry. Co. v. Dunleavy, 12g Ill. 132 
(1889). 


7 It is submitted that since the verdict is to be prepared by the court, the request for a 





64 THE UNIVERSITY OF CHICAGO LAW REVIEW 


These provisions are taken from the Wisconsin statutes, Sections 270.27 and 
270.28, which have been so successful in operation that the general verdict is 
practically obsolete, and new trials because of defects in the form of the special 
verdict are extremely rare. The practice in Wisconsin has been described as fol- 
lows: 

. . . The judge calls upon the attorney for an informal conference as to the ques- 
tions to be put to the jury, and in most cases the form of the special verdict is quickly 
agreed upon. Then should either attorney desire to make a record under the statute. 
he may do so by requesting a question covering an omitted point. This seldom hap- 
pens, however, as the judge will usually put a question which an attorney believes 


should be put, reserving the determination of its materiality until the motion for judg- 
ment on the verdict.” 


FINDINGS OF FACT 

One of the greatest obstacles to the waiver of jury trials in civil cases in IIli- 
nois is the provision of Section 61 of the present Practice Act,* that either party 
may, in a law action tried without a jury, demand special findings of fact. The 
special findings of fact in such cases are subject to the same requirements as 
special verdicts in that every fact necessary to support the judgment must be 
set out in the findings, and the accidental omission of any one, even though 
established by uncontroverted evidence, will be ground for reversal. Today, in 
order to avoid a reversal of judgment because of faulty findings of fact, cases 
are allowed to go to the jury, so that advantage may be taken of the jury’s gen- 
eral verdict, which needs no findings of fact to support it. 

Section 65(2) of the bill provides that no special findings of fact shall be nec- 
essary to support the judgment. A case properly established by proof will, 
under the provision, be free from the hazard of reversal. 

Much the same problem exists in equity cases. The Illinois law now requires 
that equity decrees contain a recital of all the ultimate facts necessary to sup- 
port the decree.” Section 65(2) eliminates the need for the recital of ultimate 
facts by providing that no findings of fact shall be necessary in any case in 
equity in order to support the decree. 


REVIEWS 
The two main factors in Illinois civil appellate practice are (1) the direct re- 
view of the trial court by the Appellate and Supreme Courts, and (2) the re- 


special verdict may appropriately be required before testimony is introduced, so that the court 
may prepare the questions to be presented during the course of the trial. 

% John B. Sanborn, 12 Am. Bar Ass’n. Jour. 64 (1926). The English practice is substantially 
the same. See Edson R. Sunderland, 11 Am. Bar Ass’n. Jour. 773 (1925). 

8 § 61, c. 110, Cahill Ill. Rev. Stat. 1931. 

82 Van Meter v. Malchef, 276 Ill. 451 (1917); French v. French, 302 Ill. 152, (1922); Toma- 
siewicz v. Tomasiewicz, 229 Ill. App. 385 (1923); Rybakowicz v. Rybakowicz, 290 IIl. 550 
(1920); Puterbaugh, Chancery Pleading and Practice, § 262. 


83 Senate Bill 359. Article VIII, §§ 76-094; §§ 113-136 (known as Rules 17-40). 
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view of the Appellate Court by the Supreme Court. As to the latter, no substan- 
tial change in present procedure is suggested in the proposed act. Certificate of 
Importance, wherein the Appellate Court, of its own volition, certifies questions 
of importance to the Supreme Court for review is retained with no change; and 
certiorari, wherein the Supreme Court orders the Appellate Court to send a 
cause to it for review, also remains intact except that the title “certiorari’’ has 
been changed to “leave to appeal.’”* 

The major efforts of the committee which drafted the suggested changes 
were directed toward the mechanics of direct review of the trial court. In deal- 
ing with this phase of the problem an attempt was made to provide a system of 
such simple character as materially to reduce the possibility of mechanical 
error on the part of counsel; to overcome certain technical limitations of the 
present Practice Act which place a premium upon form instead of substance; 
and to speed up present practice. The draftsmen of the Act apparently have 
had in mind that statutory machinery dealing with direct appellate review 
should have as its primary object the establishment of a simple mechanism for 
the transfer of a cause from the lower to the upper court for hearing on the 
merits. 

Because the proposed reforms are in purpose and effect closely related and 
often overlap each other, no attempt will be made to consider them precisely 
as outlined. They will be considered in the order in which they might ordinarily 
be expected to arise in the course of an “appeal.” 

The first question in securing review of a cause is that of the form of appeal 
to be employed. Today review by the Appellate and Supreme Courts may be 
had either by writ of error issuing from the reviewing court directed to the trial 
court commanding it to send up the trial court record, or by appeal to the re- 
viewing court, asking it to examine the portions of the record tendered it. A 
writ of error differs from an appeal in that it is not a continuation of the proceed- 
ings below but is identified with a separate action instituted in the court of re- 
view. It may be sought within two years of judgment. Appeal must be prayed 
within the term at which judgment is entered, but not later than 20 days there- 
after. In the case of a writ of error a review may be sought by persons not par- 
ties of record somewhat more readily than in appeal. The severance of parties 
not seeking review is accomplished much more easily with appeal than with a 
writ of error. On the other hand, unless a stay of the proceedings below is de- 
sired, no bond is needed in the case of a writ of error. Moreover, a writ of error 
brings up the entire record while appeal does not necessarily do so.*s 

The best features of the two present methods have been fused into one form 
of review by providing that all direct reviews are to be had by “notice of ap- 
peal” to be filed within go days. No bond is required except where a stay of the 


8 § 77; §113 (Rule 17). § 77 is an express reenactment of the present Practice Act provi- 
sions of § 121 dealing with certiorari and certificate of importance. 


8s Dodd & Edmunds, Illinois Appellate Procedure, § 180. 
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proceedings below is desired. The “‘notice of appeal’ is to constitute a continua- 
tion of the proceedings below. The rights of persons not party to the record to 
seek a review as under writ of error are preserved and parties not joining in the 
appeal are automatically severed.” 

There is no real reason or advantage for the employment of the present sepa- 
rate and distinct methods of review. It is not merely confusing; it pays premi- 
ums to the dilatory attorney who may wait two years before asking review.” 
Furthermore, the distinctions between the two forms of review are purely his- 
torical and the two are logically fusible into one form of appeal. The establish- 
ment of a single method of review entirely meets present necessities, especially 


8 § 76 (1), 78, 84, 83. 


% Writ of error may now be taken within two years, Borah Drain. Dist. v. Ankenbrand, 277 
Ill. 132 (1917); and mere delay is no bar, Chatterton v. Chatterton, 231 Ill. 449 (1907); also, 
in limited cases a writ of error lies in spite of the fact that an appeal has been prosecuted. That 
the matter was settled by appeal will not bar a writ of error where the court on appeal declined 
to pass upon certain errors raised on appeal, Smith v. Brittenham, 98 Ill. 188 (1881); the fact 
that an appeal has been dismissed on a short record is no bar to the subsequent employment of 
writ of error, Reed v. Kinzie, 98 Ill. App. 364 (1901); a leading author on Illinois Appellate 
Procedure also states that if the court refuses to consider cross-errors on appeal, the party as- 
signing such cross-errors should not be barred from subsequently suing out a writ of error, 
Dodd & Edmunds, Ill. Appellate Prac., § 120. 

Although the fusing of writ of error and appeal into one form of review (notice of appeal) 
has its advantages, there may be said to be some doubt as to its constitutionality. Under the 
constitution of 1870, in criminal cases, and cases in which a franchise or freehold, or the validity 
of a statute is involved, and in such other cases as may be provided by law, the writ of error is 
made a constitutional writ of right. (For a full discussion of the cases involving the question of 
the constitutional right to a writ of error in the four classes outlined, see Smith-Hurd pamphlet, 
“Tllinois Annotated Constitution” written by Walter F. Dodd of the Chicago Bar, pp. 237- 
238.) 

The proposed act, in Section 76 (1), says that 

Every order, determination, decision, judgment, or decree, rendered in any civil proceeding, 
if reviewable by the supreme or appellate court of this state by writ of error, appeal or other- 
wise, shall hereafter be subject to review by notice of appeal, and . . . shall constitute a con- 
tinuation of the proceeding in the court below. Such appeal shall be deemed to present to the 
court all issues which heretofore have been presented by appeal and writ of error. 

Section 83, the section on mutliple parties entitled to “notice of appeal,’ provides that 
“The right heretofore possessed by any person not a party to the record to review . . . by 
writ of error shall be preserved by notice of appeal.” 

In favor of constitutionality, it may be said that all the essential characteristics of the writ 
of error have been preserved in notice of appeal, and that the only changes are in name, and in 
that there is a shortening of time for “writ of error’ from two years to go days, and in that the 
writ may no more issue direct from the Supreme Court to the trial court. Section 83 does not 
help a great deal except to show the intention to preserve in “notice of appeal’ an additional 
characteristic of writ of error (right of persons not a party to the record to review). It appears 
that the proposed act does not prohibit writ of error from the Supreme Court to the Appellate 
Court in the four classes of cases outlined. (See Freitag v. U.S. Y. Co., 262 Ill. 551, 104 N.E. 
gor (1914); Smith v. People, 98 Ill. 407 (1881); Gallagher v. People, 207 Ill. 247, 69 N.E. 962 
(1904). 


88 Dodd and Edmunds, § 180. 
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since the proposed act provides for securing an appeal after the time allowed for 
“notice of appeal” where delay is unavoidable.” 

The present scope of review, and the present rules dealing with the jurisdic- 
tion of the Appellate and Supreme Court are retained.” Except for very slight 
changes, the present rules on briefs and abstracts, and the manner of presenting 
oral argument, have been incorporated in the proposed measure as rules of 
court.” 

After the perfection of the appeal by filing ‘‘notice of appeal,” the Act then 
provides for the progression of the appeal by successive stages, and except for 
changes in time limitations the present rules for preparing and filing the ‘‘rec- 
ord” are retained.” 

Bond has been eliminated except where supersedeas (stay of proceedings be- 
low) is desired.*3 The application for supersedeas and the filing of the bond may 
be made in the trial court or in the reviewing court depending upon the time at 
which the record is transmitted. In order to prevent vexation by the appellant, 
the right to a supersedeas in the reviewing court has been made dependent upon 
good faith and prompt action in the trial court.%* The provisions regarding bond 
in the court of review are in a measure an adaptation of the rule heretofore ap- 
plicable to writ of error. 

Under existing law the distinctions between the record proper, or “common 
law record” as it is more often called, and the bill of exceptions or stenographic 
report of the actual proceedings and evidence presented at the trial, are highly 
technical and must be closely observed. Matters technically belonging in the 
“common law record,” which are found in the bill of exceptions (or vice versa), 
will not be considered by the court of review even though the misfiled document 
or evidence is in fact before the court.% Both bench and bar have long advocated 


89 § 78 (1). On good cause shown for delay an appeal may be secured within one year of the 
entry of judgment. 

* The jurisdictional portions of the present Practice Act, §§ 118 and 120, Cahill Ill. Rev. 
Stat. 1931, have been incorporated into § 77 of the proposed act. 

* § r19 (Rule 14, Ill. Sup. Ct.—Appellant’s Abst. and Brief); § 120 (Rule rs, Ill. Sup. Ct.— 
Appellee’s Counter Abst. and Brief); § 121 (Rule 16, Ill. Sup. Ct.—Printing and Service of 
Abstracts and Briefs); § 122 (Rule 17, Ill. Sup. Ct.—Time of Filing and Service of Briefs and 
Abstracts); § 123 (Rules 10-18-20-22, and 28 of Ill. Sup. Ct.—Appeal Dockets); § 125 (Rule 
23, Ill. Sup. Ct.—Oral Argument). 

9 § 116 (Rule 20). 


% § 84; § 117 (Rule 21). The perfection of an appeal now depends upon two jurisdictional 
factors—having both bond and record filed and approved in apt time. 

4 § 84. 

9 The provisions covering bond and supersedeas are contained in Sections 84 and 117 (Rule 
21); § 78 (2); Dodd and Edmunds, § 140, et seq. 

% People v. Harrington, 291 Ill. 206 (1920); City v. Pub. Serv. Co., 215 Ill. App. 606 (1920) 
(testimony of witnesses copied into ‘‘Common Law Record’’); Weber & Co. v. Hot Point Heat- 
ing Co., 209 Ill. App. 437 (1918), (affidavit on wrong side of “‘record’’); Bates v. Ball, 72 Ill. 
108 (1874); Frank v. City, 216 Ill. 587 (1905) (‘It has been repeatedly held by this court that 
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the abolition of this practice. The proposed act does away with it by providing 
that all distinctions between the common law record, the bill of exceptions, and 
the certificate of evidence, for the purpose of determining what is properly be- 
fore the reviewing court, are abolished, and that all matters in the trial court 
record actually before the court on appeal may be considered by the court for 
all purposes.” 

The law respecting the certification of the proceedings at the trial has hereto- 
fore been somewhat unsettled, particularly with reference to the authentication 
of the report where the trial court judge is absent from the jurisdiction.* The 
proposed bill clarifies the problem by providing that the trial judge, or his suc- 
cessor in office, shall certify the report, except that if the trial judge or his suc- 
cessor in office be absent from the district, ill, or otherwise disabled, then any 
other judge of the trial court may certify the report.” The same rule will apply 
to the approval of bonds.'” 

Under present law no formal exception need be taken to any ruling or action 
of the trial court judge made in the course of the trial.'*" The proposed act ex- 
tends this useful rule to proceedings other than those occurring in the course of 
the trial." 

Today many appeals are partially perfected by the appellant, and then for 
some reason or other nothing more is done. Because of partial completion a 
good many of them are suspended with no power in the trial court to dismiss. 
Under present practice it is often necessary, in order to clear title to property, 
to take “‘short records’ to the court of review for an order of dismissal. The pro- 
posed act attempts to meet this problem by conferring power upon the trial 
court to dismiss the appeal upon an application and showing by the appellee 
that the appellant has failed to file a report of the proceedings or agreed state- 
ment of facts within the time originally allowed or extended." 

An important change in the law with reference to the finality of fact-findings 


a document cannot be made a part of the bill of exceptions by reference, and this is the rule 
even though the document be found in some other place in the record’’); Burke v. City, 185 
Ill. App. 228 (1914) (Reference in bill of exceptions to affidavit introduced before the lower 
court will not incorporate it). 

97 § 76 (2). 


% People v. Rosenwald, 266 Ill. 548 (1915); Supreme Lodge v. Relig. 116 Ill. App. 59 (1904); 
Koscal v. Wolfson, 215 Ill. App. 1 (1920); Thomlinson Riley Co. v. Feinberg & Kahn, 220 IIl. 
App. 442 (1921). 


% § 116 (Rule 20). 





100 § 84. 


tt Cahill Ill. Rev. Stat. 1931, c. 110, § 81; (the rule now in force has been held not to in- 
clude matters not occurring during the trial), Village of Bradley v. N. Y. C. R. R. Co., 296 Ill. 
383 (1921). 


12 § 82. ™ $116 (1-E) (Rule 20). 
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by the Appellate Court in non-jury cases is proposed.’ The change will per- 
mit the Appellate Court to make its findings of fact either in its opinion or in its 
“final order, judgment or decree.’’ The revision also specifies that if, upon re- 
view by the Supreme Court, the facts found “sufficiently appear in the opinion, 
or in the final order, judgment or decree, or from an examination of the two, no 
such final order, judgment or decree shall be reversed for failure to recite such 
facts.’’ Facts so found are to be final and conclusive. This change was made to 
overcome the present rule of law under which the decision of the Appellate 
Court may be reversed by the Supreme Court because a distinct recital of facts 
found by the Appellate Court does not sufficiently appear in the “‘final order, 
judgment or decree,’’ even though a discussion of facts sufficient to support the 
decision appears in the opinion of the Appellate Court.’s 

One extension of power in the Appellate and Supreme Courts intended to re- 
duce new trials has been made. Section 94 (d) of the proposed bill extends to the 
reviewing courts the power to take further testimony where evidence has been 
erroneously excluded, or where there has been an omission of proof at the trial, 
provided, that the taking of such evidence and the proof of the fact or facts to 
be established does not involve a question for the jury. 

Such procedure has long been successfully employed in England.’ It has 
also been in use in this country for many years in Massachusetts,’ California, 
and some other states.* 


The proposed appellate reforms on the whole show an intelligent and thor- 


ough consideration of the problem of appellate review in Illinois. The changes 
are not as extensive as might first be thought by a casual reading of the proposed 
act. The use of a single form of review is perhaps the only really basic change in 
the present procedural structure. Our present framework of review is in great 
part retained with no change other than one of simplification of statement. 


4 § or requires findings of fact to be made by the Appellate Court where the final deter- 


mination of the cause before it is based upon findings different from those made in the trial 
court. 


5 In Chicago Title & Trust Co. v. Ward, 319 Ill. 201 (1925) the court said: 


The circuit court having found against claimant and entered its judgment in accordance 
with its findings, and the Appellate Court having rendered judgment in favor of the claimant, 
from the nature of the controverted questions it is evident that the Appellate Court must have 
found some of the ultimate controverted questions of fact differently from the findings of the 
trial court. The Appellate Court did not make a finding of the facts so found and recite the 
same in its judgment. Whenever the Appellate Court reverses a judgment without remanding 
the cause for a new trial and enters final judgment, if the judgment is the result, wholly or in 
part, of finding the facts concerning the matter in controversy differently from the finding of 
the trial court, the Appellate Court must recite in its finding, order, judgment or decree the 
facts as found. To sustain a judgment of the Appellate Court under such circumstances the 
finding of facts must be upon every material issue upon which the rights of the parties depend. 
(Laughlin v. Norton, 267 Ill. 476 (1915)). There is a discussion of the evidence in the opinion 
where the Appellate Court gives reasons for reversing the judgment, but that is not a compli- 
ance with the statute. The statement of facts contained in the opinion is not the recital of facts 
required by the statute. Martin v. Martin, 202 IIl. 382 (1903); Coalfield Co. v. Peck, 98 Id. 
139 (1881); Dandyline Co. v. Linsk, 295 Id. 69 (1920); Laughlin v. Norton, supra. 


1% Order 58, Rule 4. 107 C, 716, § 3. 8 16 Calif. L. Rev. 500 (1928). 
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Other than the provision giving the courts of review the power to take evi- 
dence, the reforms are not particularly designed to change present methods em- 
ployed in the reviewing courts themselves, but are to abolish the technical lim- 
itations existing under the present Practice Act. In this category fall the sec- 
tions relating to the common law record and bill of exceptions; finality of fact- 
findings in the Appellate Court; approval of bond and certification of the bill of 
exceptions by the trial judge; the extension of the rule eliminating the necessity 
of making forma] exceptions; and the power given the trial court to dismiss an 
appeal without the necessity of taking up a “short record.’”’ In these changes, 
the element of substance has been made to prevail over form. 


STRUCTURE OF THE PROPOSED ACT 


The proposed civil practice act is divided into two main parts. The first part 
(Sections 1 to 96) contains a series of affirmative provisions directing and au- 
thorizing extensive changes of basic law now employed in the present practice. 
The second division (Sections 97 to 138) contains a series of sections, entitled 
Rules of Court, which set out the administrative court machinery and the forms 
of process and pleading through which the changes of practice outlined in the 
first division are carried into effect. The second division also contains most of 
the present Supreme Court rules on appellate practice. However, the lines of 
cleavage suggested above between the two divisions are not strictly adhered to 
throughout the proposed act, and there is some measure of confusion as to 
which provisions should properly appear in the body of the act, and which 
should appear in the Rules. 

All Rules of Court are made subject to suspension and amendment by the 
Supreme Court. In this manner an attempt is made to extend the rule-making 
power of the court." No harm should result as the court already has much of 
the power conferred, and much good may come of it as the proposed profert of 


” § 3. By Section 2 an attempt is made to confer upon the Supreme Court a broad rule- 
making power over rules of pleading, practice, and procedure in the city, county, circuit, supe- 
rior and appellate courts. The courts listed are to retain power to make rules regulating dock- 
ets, calendars, and the conduct of business in such courts. 

Since a wide regulatory power as to the exercise of its own jurisdiction through rules of court 
now rests in the Supreme Court, that court already largely has the power attempted to be con- 
ferred upon it by the proposed act. The act of the legislature will not result in an unconstitu- 
tional delegation of legislative power to the court. The function of the regulation of procedure 
has not, in this country, been regarded as being exclusively in the judiciary, but delegation to the 
courts of complete rule-making power has generally been upheld. For a complete review of this 
problem see: In re Constitutionality of Section 251: 18 Wisconsin Statutes, 204 Wis. 501, 236 
N.W. 717 (1931); Hanna v. Mitchell, 202 App. Div. 504, 196 N.Y.S. 43 (1922); State v. Supe- 
rior Court for King County, 148 Wash. 1, 267 Pac. 770 (1928); Sunderland, The Exercise of 
the Rule Making Power, 12 Am. Bar Ass’n. Jour. 548-552 (1926); Pound, The Rule Making 
Power of the Courts, 12 Am. Bar Ass’n. Jour. 599-603 (1926); Rosenbaum, Rule Making 
Power in the English Supreme Court (1917); and The Rule Making Power of the Courts in the 
Several States, issued by the Committee on the Conference of Bar Association Delegates of the 
American Bar Association (1927). 
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a complete set of Rules—so designated—may prompt the court to act in the 
future. If the court does act, a more flexible procedure should result. 


CONCLUSIONS 


Despite the efforts of the draftsmen to construct a bill that will state the law 
precisely and simply, yet, if the bill be enacted, a period of substantial confusion 
of the law will follow. Since most of the sections are adaptations of existing law 
in this or other states, and since those provisions have already been construed 
by the courts, the period of confusion will, perhaps, not be as protracted nor 
as intense as might be expected. 

It is reasonable to suppose that following the period of construction there 
will be a simplification of many of the problems now encountered in our pro- 
cedure in civil cases. The proposed act is wholesome and far-reaching, and in- 
dicates a thorough consideration of the problems of practice from a practical as 
well as a theoretical standpoint. 

It is also quite likely that the proposed act will produce an improvement in 
judicial administration, particularly in the field of trial practice. Undoubtedly, 
pleading problems will be greatly simplified. The enactment of the proposed 
bill will produce, in form at least, an extension, to the common law field, of sim- 
plified forms of equity pleading now generally employed in Illinois. 


REORGANIZATION OF RAILROADS UNDER THE 
BANKRUPTCY ACT 


Lioyp K. GARRISON* 


Y THE Act of March 3, 1933' three new forms of procedure for the relief 

of debtors were added to the Bankruptcy Act.? The most important. of 

these (Section 77) relates to the reorganization of railroads engaged in inter- 

state commerce.’ In every respect this section is unique in the history of our 
legislation. 

It brings railroads, for the first time, within the scope of the Bankruptcy Act. 

It represents the first attempt in this country‘ to provide a statutory method for 


* Dean, the University of Wisconsin Law School. 

* Public—no. 420—72d Congress [H.R. 14359]. 

? The Act of July 1, 1898, as amended [11 U.S.C.]. 

3 The statute excludes (§ 77r) any “street, suburban, or interurban electric railway 
which is not operated as a part of a general railroad system of transportation or which does not 
derive more than 50 per centum of its operating revenues from the transportation of freight in 
standard steam railroad freight equipment.” 

4 Since 1870 England has had a reorganization statute. In its original form it provided 
that a plan affecting a given class of creditors could be made binding upon the consent of a 
majority in number representing three-fourths in value of the creditors of such class. In 1900 
the statute was enlarged by the adoption of a similar provision relating to stockholders. For 
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reorganization embracing both creditors and stockholders. It probably goes 
further than any other statute in the extent to which, in a proceeding com- 
menced and terminated in court, responsibilities and power are given to a com- 
mission (the Interstate Commerce Commission). It is also unlike any other 
statute in the extent to which the functions of court and commission are made 
interacting and interdependent. In enabling two-thirds of the holders of mort- 
gage bonds to compel the minority to take unsecured obligations or even stock 
in place of their bonds, it affects securities in a way never before attempted in 
this country. And in further providing that the debtor’s property shall not be 
liquidated, that the debtor shall not be adjudged or even called a “bankrupt,” 
and that the interests of stockholders as well as the claims of creditors may be 
dealt with, it represents the furthest limit of power which Congress has ever 
presumed to exercise under the “bankruptcy clause’’ of the Constitution.s 
The legislation is as important economically as it is novel in form. Some fifty 
or more railroads are now in receivership, awaiting reorganization.® According 
to authoritative statements in Congress, loans totalling about $300,000,000 
have already been made to railroads by the Reconstruction Finance Corpora- 
tion and have not been repaid;’ applications for loans totalling more than $100,- 
000,000 are pending and probably will not be granted;* and, in the face of dwin- 
dling revenues and mounting deficits, some $300,000,000 of railroad obligations 
will shortly be maturing.’ Under these circumstances wholesale reorganization 
of capital structures would seem to be inevitable. Hitherto the only process for 
effecting such reorganization has been the equity receivership,—generally, and 
in the case of interstate railroads universally, brought about in the Federal 






the latest form of the statute see the Companies Act, 1929, 19-20 Geo. 5, c. 23, §§ 153 to 155; 
and Sophian, The Companies Act, 1929. The Canadian Bankruptcy Act contains a reorganiza- 
tion section modelled on the English Companies Act (Act of July 7, 1919, 9-10 Geo. 5, c. 36, 


5, 
§ 13 as amended by Act of June 28, 1922, 12-13 Geo. 5). 

5 Section 8, Article I (“Congress shall have power . . . . to establish . . . . uniform laws on 
the subject of bankruptcies”). The new legislation seems unquestionably to fall within this 
grant of power. See the ““Memorandum by the Solicitor General relative to S. 3866 and H.R. 
9968, to amend the Bankruptcy Act’? (Senate Committee Print, 72d Cong. 2d Sess. Also 
printed in 76 Cong. Rec., 72d Cong., 2d Sess., 2912). See also Rosenberg, A New Scheme of 
Reorganization, 17 Col. L. Rev. 523 (1917); Garrison, The Power of Congress over Corporate 
Reorganizations, 19 Va. L. Rev. 343 (1933). 


® See Moody, Steam Railroads (1932), A 18; Moody, Manual for Steam Railroads (1932), 
866; and the Annual Report of the Interstate Commerce Commission for 1932, pp. 15, 16, 
quoted by Swaine, Corporate Reorganization under the Federal Bankruptcy Power, 19 Va. 
L. Rev. 317, 318 (1933). 


7 76 Cong. Rec., 72d Cong., 2d Sess. 5251 (by Sen. Hastings, Feb. 27, 1933), and 5270 (by 
Sen. Couzens, Feb. 27, 1933). 


5 [bid., 5269 (by Sen. Couzens, Feb. 27, 1933); and 2898 (from the House Judiciary Com- 
mittee report on the bill, Jan. 28, 1933, stating that the railroads generally “have reached the 
limit of their ability to borrow from the R.F.C.’’). 


9° By Sen. Hastings, 76 Cong. Rec., 72d Cong., 2d Sess. 5251 (1933). 


LEGISLATION AND ADMINISTRATION 73 


courts. The waste, delay and inefficiency of this process, and the opportunities 
for exploitation which it sometimes affords have long been notorious; and such 
success as it has achieved has been increasingly threatened by proposed legis‘a- 
tion’® that would limit or abolish diversity of citizenship as a ground for Federal 
jurisdiction. Hence the importance of the new procedure, which, it is hoped, 
will provide an economical, expeditious and effective method of reorganization 
adequately protected against abuse, and based upon a sure jurisdictional foun- 
dation. 

The procedure under Section 77, and the respects in which it remedies exist- 
ing defects may be outlined as follows: 

A railroad may file a petition stating that it is insolvent or unable to meet its 
debts as they mature and that it desires to effect a plan of reorganization." Or, 
with the approval of the Interstate Commerce Commission, after a hearing upon 
notice to the railroad, creditors with claims aggregating 5% of its indebtedness” 
may file a petition against the railroad alleging that it is unable to meet its debts 
and that a reorganization should be effected. The railroad’s only defenses to 
such a petition are that the creditors’ claims are insufficient or that the road is 
solvent. Upon approving the petition (whether voluntary or involuntary) the 
court may appoint a temporary trustee and, after a hearing upon notice to 
creditors and stockholders, a permanent trustee, selected in either case from a 
panel of standing trustees to be designated by the commission." The trustee 
takes title to the assets wherever located, and, ‘‘subject to the judge’s control 
and the jurisdiction of the commission as provided by the Interstate Commerce 
Act,’”’ may operate the debtor’s business.'* There are no provisions for a re- 
ceiver, and it is not even necessary to appoint a trustee. For the approval of the 
petition vests" in the court “exclusive jurisdiction of the debtor and its property 
wherever located,” and the court, by a simple order upon confirmation of the 
reorganization, may direct that the property be transferred to a new corpora- 
tion or revested in the old, without the interposition of a trustee." 

By these provisions “friendly” receiverships, with the abuses sometimes at- 
tendant upon them," and ancillary receiverships, with their accompanying 
waste, delay and inefficiency,’’ are completely eliminated. The avoidance of 
ancillary receiverships alone would justify the new legislation. 

After approving the petition the court “shall determine a reasonable time 

See, for example, S. 939 (the ‘Norris bill’) and S. 937 (the “Attorney General’s bill’”’), 
72d Cong., rst Sess. 

™ § 77a. 

” As shown “‘in the latest annual report which it has filed with the commission.” § 77a. 

3 § 77¢. 18 § 77¢. ™ § 772. 5 § 77}. 

© See Harkin v. Brundage, 276 U.S. 36, 48 Sup. Ct. 268, 72 L.Ed. 457 (1928); Michigan v. 
Michigan Trust Co., 286 U.S. 334, 52 Sup. Ct. 512, 76 L.Ed. 1136 (1932). 


7 The conditions are ‘‘not only destructive of the assets but of respect for the courts as 
well.”” From an address by Solicitor General Thacher, Rep. of Ill. State Bar Ass’n., 339, 343 
(1932). 
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within which the claims and interests of creditors and stockholders may be filed 
or evidenced and after which no such claim or interest may participate in any 
plan except on order for cause shown; the manner in which such claims and in- 
terests may be filed or evidenced and allowed, and, for the purposes of the plan 
and its acceptance, the division of creditors and stockholders into classes ac- 
cording to the nature of their respective claims and interests.”"* This division 
into classes is a matter of prime importance, for, as will be explained, voting 
upon the plan is by classes. 

When the court has made this determination and the debtor (or the trustee if 
one has been appointed) has filed a complete list of creditors and stockholders,'** 
the commission is ready to begin its share of the work. It begins by holding a 
public hearing at which plans of reorganization may be presented by the rail- 
road, by the trustee if any, and by creditors representing at least 10% in amount 
of the claims of any class. Following the hearing the commission is required to 
“render a report’? recommending a plan, which may or may not be different 
from any previously proposed. The report will presumably be made public, for 
the statute provides that upon petition for good cause shown, and upon further 
hearing if necessary, the commission may modify its recommendations. After 
the commission has thus finally recommended a plan, the plan is submitted to 
the creditors and stockholders, and any rival plans may be similarly submitted.” 

If the plan recommended by the commission is accepted by creditors and 
stockholders in the manner presently to be described, it is certified to the court 
with the commission’s approval and a report of the proceedings.” If some other 
plan, however, is accepted, the commission holds a further hearing, after which 
it may approve the plan and certify it to the court or disapprove it.” The com- 
mission’s veto power is absolute. If a plan is not approved within such reason- 
able time as the court may fix, the court may dismiss the proceedings ;* but the 
court has no power to consider a plan not approved by the commission. 

These provisions mark a great departure from the ordinary equity receiver- 
ship procedure. ‘Reorganizations,”’ as one expert in the field has said,” “al- 
ways develop into considerable jockeying, often long drawn out, for position 
among the several classes of creditors and stockholders; and they frequently 
also become an endurance test wherein the class of security-holders that is will- 
ing to wait the longest becomes the pivotal class and stands a good chance of 
getting the most favorable terms.’’ Under the new legislation, by contrast, the 
responsibility for going forward is placed upon the commission, whose only in- 
terest will be in formulating as promptly as possible an equitable and feasible 
plan; and while committees of security holders will continue to play an impor- 
tant part, they will no longer dominate the proceedings, and if they delay too 
long in reaching an agreement the proceedings may be dismissed.” 

8 § 7c. iba § 77¢. 9 The provisions outlined in this paragraph are in § 77d. 

~» § 77f. ae § 771. * Under § 77c. 

# Roberts Walker, Reorganization by Decree, 6 Corn. L. Quar. 154 (1921). 

% Under § 77c. 
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The activities and power of private interests and of those representing them 
are further affected by provisions that the fees and expenses of all committees, 
attorneys, reorganization managers and other agents and assistants, as well as 
the fees and expenses of the trustee, and of any special masters (who may be ap- 
pointed by the court only from a standing panel” designated by the Circuit 
Court of Appeals), may be allowed by the court within maximum limits fixed in 
each case by the commission.*s And these allowances embrace not only amounts 
to be paid out of the property of the debtor corporation but also amounts to be 
paid by any transferee corporation after consummation of the plan.” Thus re- 
organization fees and expenses are brought within the effective control of both 
the court and the commission—a control which hitherto has been only partial 
and has sometimes been circumvented in a manner not free from criticism.” 

When a plan has been finally approved and certified to the court as described 
above, the court is required to hold a public hearing on notice to creditors and 
stockholders at which all objections to the plan will be considered whether or 
not they were previously heard by the commission.” In the House bill, the 
court’s function was limited to a mere consideration of the record made before 
the commission. Fortunately this provision was eliminated by the Senate,” so 
that the court may hear de novo both proponents and opponents of the plan. 
The court, after this hearing, may reject the plan and, “after considering any 
recommendation which has been filed by the commission,” dismiss the proceed- 
ings; or confirm the plan if satisfied, among other things, that it “is equitable 
and does not discriminate unfairly in favor of any class of creditors or stock- 
holders,” and that certain classes of dissenters, presently to be described, are 
adequately protected.” 

The ordinary equity reorganization terminates in a sale of the assets, being 
based upon a creditor’s bill;3' and the only power of the court over the plan of 
reorganization is an indirect one derived from its power to prevent a sale for less 


+4 In the form in which the bill [H.R. 14359] passed the House, it provided for six special 
referees to be appointed for six-year terms by the President with the advice and consent of the 
Senate. The substitute provision for special masters, adopted by the Senate and accepted by 
the House, was suggested by Solicitor General Thacher. (See his memorandum in 76 Cong. 
Rec., 72d Cong., 2d Sess., Appendix p. 2912; and see p. 2894.) Referees in bankruptcy have no 
functions under the bill. 

*s $§ 77¢ and 77f. *§ 778. 


27 See the remarks of Senator Norris, 76 Cong. Rec., 72d Congress, 2d Sess., 5040, with 
reference to the Chicago, Milwaukee & St. Paul Ry. reorganization. 


*§ 778. 


7 It was vigorously criticized in the Solicitor General’s memorandum cited in note 24, 
supra. 


» § 778. 


3t The nature of the jurisdiction is thoroughly described in Re Metropolitan Ry. Receiver- 
ship, 208 U.S. 90, go Sup. Ct. 112, 52 L.Ed. 403 (1908). 
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than a fair upset price.** Resourceful and vigorous judges have in this manner 
come to exert a considerable pressure in the shaping of a proper plan, and in 
rare instances have dominated the decisions of the reorganization committees.¥ 
But their power rests more upon personality and a capacity for negotiation than 
upon any legal basis, and in the long run cannot be truly effective in dealing with 
the “masterful situation”** of majorities armed with consents from security 
holders who too often are merely “dumb sheep.’ 

Under the new legislation, by contrast, the purpose and the end of the pro- 
ceeding is not a sale of the assets to satisfy claims but the confirmation or dis- 
approval of a plan of reorganization. The court is given direct and absolute 
power to consider the plan on its merits and to dispose of it accordingly. 

If it is true that in equity reorganizations there is no effective control over 
“masterful” majorities, it is equally true that there is no effective control over 
obstreperous minorities seeking to capitalize their nuisance value. The court’s 
limited and indirect power to reject an unfair plan does not enable it to compel 
unruly dissenters to accept a fair plan. And these dissenters cannot be com- 
pelled to take securities in the reorganized corporation but may insist upon pay- 
ment in cash of the value of their interest in the debtor’s property—cash which 
cannot always be raised by the reorganized company.** So it happens that “‘re- 
sourceful minorities with no substantial equities in their position frequently, 
though losing at every stage of the proceeding, succeed in delaying for years’’— 
if indeed they do not entirely block—‘“‘reorganizations having the substantially 
unanimous approval of the security holders and ultimately found by the courts 
of last resort to be entirely equitable and valid.’’*” 

Under the new legislation all this is changed. The consent of two-thirds in 
amount of a given class of creditors or stockholders makes the plan, upon con- 
firmation, absolutely binding upon all the creditors or stockholders of that 
class;3* and their respective rights and interests may be modified in any way 
provided in the plan “either through the issuance of new securities of any char- 
acter or otherwise.’’> Complete flexibility is thus provided. Preferred stock or 


32 See Merchants’ Loan & Trust Co. v. Chi. Rys., 158 Fed. 923 (C.C.A. 7th. 1907); 
Guaranty Trust Co. v. Missouri Pacific Ry., 238 Fed. 812, 814 (D.C. Mo. 1916). 

33 See Rosenberg, The Aetna Explosives Case—A Milestone in Reorganization, 20 Col. L. 
Rev. 733 (1920). 

4 Investment Registry, Ltd., v. Chi. & M. E. R. Co., 212 Fed. 594, 609 (C.C.A. 7th 1933). 

3s As characterized by Mr. Rosenberg in A New Scheme of Reorganization, 17 Col. L. Rev. 
523 (1917). 

36 The cases cannot be considered here, but they are ably discussed in Swaine, Reorganiza- 
tion of Corporations: Certain Developments of the Last Decade, 27 Col. L. Rev. go1 (1927), 
28 Col. L. Rev. 29 (1928); Rosenberg, Reorganization, the Next Step, 3 Lectures on Legal 
Topics 3 (1926) (presenting a somewhat different approach). 

37 Swaine, Corporate Reorganization under the Federal Bankruptcy Power, 19 Va. L. Rev. 
317, 318 (1933). 


8 § 77h. 39 § 77b. 
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debentures, for example, may be substituted for mortgage bonds; unsecured 
claims may be made payable in stock; principal or interest or both may be 
scaled down; preferred stock may be changed into common; and so on, without 
limit, subject only to the requirement that the plan shall be equitable. Since 
securities with a lien prior to any previously issued may be provided for in the 
plan, adequate security can be given for the new money which is usually neces- 
sary to complete the reorganization and provide sufficient working capital. 
Hitherto, in the absence either of unanimous consent by the holders of mort- 
gage securities, or of payment to the dissenters of the cash value of their claims 
against the property, there has been no way of giving the new money a prior 
lien ;” and this difficulty has prevented many forms of advantageous reorganiza- 
tions. Under the new legislation, assuming always that the plan is fair, two- 
thirds in amount of any class of mortgage creditors may compel the entire class, 
without payment of cash to dissenters, to subordinate their liens to a new prior 
lien or even to abandon their liens altogether. 

It is only in cases where less than two-thirds of a particular class consent that 
any difficulty is presented. But even then the plan may be confirmed if it pro- 
vides for the realization of the value of the claims of the dissenting class in any 
one of three ways, either (a) by the sale of the property subject to their liens, or 
(b) by the transfer of their liens to the proceeds of any sale of the property (to 
be sold at not less than a fair upset price), or (c) by payment in cash of the ap- 
praised value of the claims or, at any objecting creditor’s election, of the ap- 
praised value of the new securities allotted to him under the plan. Thus an 
equitable plan cannot be blocked even if less than two-thirds of a particular 
class accept it. In practice, however, it is hardly likely that if the plan is in fact 
equitable less than two-thirds of any class will withhold consent. 

The plan, of course, may not affect at all a particular'class of creditors, and 
in such a case the consent of that class is not required.” Similarly, if the plan 
provides for full cash payment of the claims of a particular class, the consent of 
that class is not required.* 

Analogous provisions are made with respect to stockholders. The consent of 
two-thirds in amount of a class of stockholders binds the class. But if less than 
two-thirds of the stockholders of a class consent, the plan may nevertheless be 
confirmed if it provides* for the realization of the value of their equities either 
(a) by a sale of the property at not less than a fair upset price, or (b) by ap- 
praisal and payment in cash of the value of their stock, or, at any objecting 
stockholder’s election, of the value of the securities, if any, allotted to the stock 
under the plan. Finally, the consent of stockholders is not required at all if the 

# See Guaranty Trust Co. v. Chicago Union Traction Co. 158 Fed. 931 (C.C.A. 6th. 1908); 
Merchants’ Loan & Trust Co. v. Chicago Rys. 158 Fed. 923 (C.C.A. 7th. 1907); Hanna et al. v. 
State Trust Co. et al., 70 Fed. 2 (C.C.A. 8th. 1895); Doe v. Northwestern Coal Co., 78 Fed. 62 


(C.C.A. Oregon 1896); International Trust Co. v. Decker Bros., 152 Fed. 78 (C.C.A. oth. 1907); 
In re J. B. and J. M. Cornell Co., 201 Fed. 381 (D.C. N.Y. 1912). 


 § 77g and h. #§77e. aa § 77. 8 § 77g and h. 
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court has determined that the corporation is insolvent, or that their interests 
will not be adversely affected, or that by authorized corporate action the plan 
has been accepted and they are bound by this acceptance.“ 

Thus a complete method is provided by which both majorities and minorities 
will be fairly restrained and at the same time given fair consideration. The only 
criticism of the statute that might be ventured is that if, as a result of the dis- 
sent of a particular class, it becomes necessary to determine a fair upset sale 
price or the appraised value of securities, the commission is required to make 
the determination.* This is the only place in the statute where the commission 
is given power to make final determinations affecting substantive rights. As 
stated above, if it becomes necessary to determine the corporation’s solvency or 
insolvency the court is required to make that determination, and there seems 
to be no good reason for shifting to the commission the similar and essen- 
tially judicial function of fixing upset prices and appraising the value of 
securities. 

After the plan has been accepted and confirmed as described above there is 
only one further step. The court directs that the property be transferred to a 
new corporation or revested in the old, as the plan may require.” By this simple 
provision foreclosure proceedings, which hitherto have had to “drag their weary 
and extravagant length through the court while the plan is being developed,’ 
are completely eliminated. 

The following miscellaneous provisions may be noted. (1) A subsidiary cor- 
poration, or one whose properties are operated by the principal corporation 
under lease or operating agreement, may join in the proceedings by filing a 
petition stating that it is insolvent or unable to meet its debts as they mature 
and that it desires to effect a plan of reorganization in connection with, or as a 
part of, the plan of the principal corporation. Thereafter the proceedings with 
respect to the subsidiary or leased road are the same as the proceedings with 
respect to the principal road.” (2) A proceeding under the new statute is not 
made the exclusive remedy for reorganization, as shown by provisions® for pay- 
ment of the fees and expenses of a prior equity receivership (whether brought 
about before or after the statute takes effect), and for transferring the property, 
if the proceedings are dismissed without confirmation of a plan, to any equity 
receiver appointed prior to such dismissal. However, the advantages of the new 
procedure are so obvious that the courts will doubtless hesitate to act upon 
creditors’ bills for the appointment of receivers, particularly where the bills are 
brought on the initiative of the debtor. (3) The Secretary of the Treasury is 
authorized to accept or reject the plan in behalf of any interests or claims of the 
United States.s*' This is an important provision, for the Government is a sub- 


“ § 77¢. “ § 778. # § 77e. 7 § 77). 
# Rosenberg, A New Scheme of Reorganization, 17 Col. L. Rev. 523 (1917). 


® § 772. % § 77k. 5s § 77e. 
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stantial creditor of many railroads* and hitherto the Secretary of the Treasury 
has had no power to compromise its claims, exchange any of its securities or 
obligations, or release any collateral.53 (4) By a sweeping provision, claims for 
personal injuries to employees and claims of personal representatives of deceased 
employees are made preferred claims against the assets, taking precedence even 
over first mortgages.‘ Other provisions are designed to prevent the courts and 
trustees from changing wages or working conditions,‘ recognizing “‘yellow-dog”’ 
contracts, or promoting company unions.’ (5) The so-called “‘six-months’ 
rule,” giving priority over mortgages to claims for materials or services in con- 
nection with maintenance and operation,* is recognized, and the holders of such 
claims are treated as a separate class of creditors. (6) “Creditors” include the 
holders of all claims “of whatever character against the debtor or its property, 
including claims for future rent,’ whether or not such claims would otherwise 
be provable under the Bankruptcy Act.” 

The chief advantages of the new legislation may be summarized as follows. 
The jurisdiction of the court is made absolutely certain, and “‘friendly’’ proceed- 
ings are avoided. Ancillary receiverships and foreclosure proceedings are elimi- 
nated. The procedure is expedited by placing primary responsibility for shaping 
the plan upon a disinterested commission. The power of the court to reject an 
inequitable plan is made definite and clear. Minorities are bound, and are 
shorn of their power to delay, cripple or block a proper plan; and adequate se- 
curity for those furnishing new money may be provided. Fees and expenses are 
brought within the effective control of the court. 

s? As a result of various provisions of the Transportation Act, 41 Stat. 456, Title 11, §§ 202, 
204, 207, 209, 210 (1920). 


33 33 Ops. Atty. Gen. 423 (1923); 34 Ops. Atty. Gen. 108 (1924). For several years the 
Secretary of the Treasury has recommended a grant of such power, to be exercised with the 
concurrence of the Commission. Annual Reports of the Secretary of the Treasury, 1930, p. 40; 
1931, P. 35; 1932, p. 32. Bills to that effect were introduced but not enacted in the 71st Cong., 
2d Sess. [S. 4254, H.R. 12061], and in the 72d Cong., rst Sess. [H.R. 10746]. 

 § 78. 

ss“* |. . except in the manner prescribed in the Railroad Labor Act, or as set forth in the 
memorandum of agreement entered into in Chicago, Illinois, on January 31, 1932, between the 
executives of twenty-one standard labor organizations and the committee of nine authorized 
to represent Class 1 railroads.” 

© § 774. 

87 § 77p. All of these provisions relating to labor were introduced, as amendments to the 
bill, by Senator Norris and were adopted without opposition, except that the phrase ‘‘yellow- 


dog” was eliminated and a circumlocution adopted in its place. 76 Cong. Rec., 72d Cong., 2d 
Sess. 5260. 


88 Fosdick v. Schall, 99 U.S. 235, 9 Ott. 235, 25 L.Ed. 339 (1878); Wood v. Guarantee Trust, 
etc., Co., 128 U.S. 416, 9 Sup. Ct. 131, 32 L.Ed. 472 (1888); Southern Railway v. Carnegie Steel 
Co., 176 U.S. 257, 20 Sup. Ct. 347, 44 L.Ed. 458 (1900); Lackawanna, efc., Co. v. Farmers 
Loan & Trust Co., 176 U.S. 298, 20 Sup. Ct. 347, 44 L.Ed. 475 (1900). 


9 § 77¢. 6 § 77b. 
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The legislation confers more responsibility and power upon the commission 
than some have thought wise” and less than others would have wished.” But 
it seems to strike a reasonable balance,” and its advantages over the present 
cumbersome, wasteful, dilatory and only partially effective procedure are nu- 
merous and pronounced. 


It is to be hoped that Congress will speedily adopt similar legislation relating 
to the reorganization of industrial corporations. A bill to that effect (drafted 
by the Solicitor General” and used as a model for the railroad bill) passed the 
the House in the last session of Congress,°’ but due to pressure of time was not 


* The bill was modelled upon S. 4921 introduced on June 21, 1932 by Senator Hastings. 
S. 4921 merely provided that the plan of reorganization must have the approval of the commis- 
sion; there were no provisions giving the commission the power to appoint standing trustees, to 
fix maximum limits for all fees and expenses, to determine upset prices, or to initiate plans. 

® The first bill introduced by Representative La Guardia, on December 29, 1932 [H.R. 
13958] removed virtually all power, except a limited power of review, from the court. On Janu- 
ary 9, 1933 he withdrew this bill and introduced H.R. 14110 (which passed the House as a 
part of H.R. 14359), following the form of the original Hastings bill (note 61 supra) but giving 
the commission substantially the powers described in note 61 supra and providing further that 
the court, in passing on the plan, could act only on the record made before the commission. 


* The bill reached its final form only after extended conferences with, and various changes 
suggested by, Solicitor General Thacher, Senator Hastings, representatives of the commission 
and of the railroad executives, and many lawyers. See Senator Hastings’ statements in 76 
Cong. Rec., 72d Cong., 2d Sess., 5031, 5034, 5249, 5250. 

6 H.R. 9968, S. 3866 introduced March 1, 1932 and February 29, 1932 respectively, follow- 
ing the nation-wide inquiry into the Bankruptcy Act conducted by the Department of Justice 
at the direction of President Hoover. See the Attorney General's report containing the results 
of this inquiry and the legislation suggested, together with the President’s message relating 
thereto. [Senate Document No. 65, 72d Cong., rst Sess.] 

6s As a part of H.R. 14350, 72d Cong., 2d Sess. Except for the exclusion of matter relating 
to the Interstate Commerce Commission, it differed from the railroad bill in only one important 
particular; it permitted a dissenting lien creditor, even though more than two-thirds of the lien 
creditors of his class accepted the plan, to insist (if he voiced his objection seasonably) either 
upon payment in cash of the appraised value of his claim, or, at his election, of the appraised 
value of the new securities allotted to his claim under the plan, or a sale of the property subject 
to his lien, or a transfer of his lien to the proceeds of such sale. Under the railroad section, dis- 
senting creditors are given these rights only if less than two-thirds of the class have accepted 
the plan. Commenting upon this provision, Senator Hastings stated: ‘‘There has been much 
controversy with respect to that provision, though not so much in the case of the railroad sec- 
tion as in the case of the corporate section. To most of us it seems desirable that the two-thirds 
shall be compelled to bind the one-third. When we come to the corporate reorganization sec- 
tion we have not written such provision in it, because we were afraid to do so, believing that 
there would be serious objection to it; and I myself do not know whether I am for it or against 
it.” 76 Cong. Rec., 72d Cong. 2d Sess., 5034. It is to be hoped that the corporate reorganiza- 
tion bill, when it is acted on, will be modified so as to enable two-thirds to bind the minority, 
thus harmonizing the procedure with that adopted in the case of railroads, and following the 
long-established principle of the English Companies Act (note 4 supra). The reorganization 
procedure will thereby be rendered far more effective; the burden of raising cash for dissenters 
will be avoided; while the power of the court to disapprove an inequitable or discriminatory 
plan should be a sufficient safeguard for the minority. 
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adopted by the Senate, although a similar bill also was introduced in the Sen- 
ate.” It is likely that the present Congress will seriously consider the enact- 
ment of a reorganization statute covering municipal corporations.” Such a 
statute presents serious questions of policy which cannot be considered here, 
but there can be no doubt as to the wisdom of including industrial corporations, 
which face precisely the same difficulties as the railroads in attempting to re- 
organize through equity receiverships. 


THE COURTS AND COMMITTEE REPORTS 


J. P. CHAMBERLAIN* 


VEN a cursory examination of the Supreme Court reports for the last few 
years will make evident the fact that the number of cases in which the 
courts are called upon to interpret and apply statutes is steadily increasing. In 
passing upon these cases the courts have universally declared that it is their 
duty to interpret acts in accordance with the intent of Congress, and not them- 
selves to legislate. It is of great importance to business men, to members of the 
bar who advise them, and to administrative departments of the government 
which are making rules to carry out the will of Congress, that they should know 
the means which the court will use in determining such intent, and how far in- 


struments other than the statute itself can be relied upon in the process of inter- 
pretation. 

It is well settled that where the language of the law is clear and the construc- 
tion according to its terms does not lead to absurd or impractical consequences, 
the words are to be taken as final, and nothing else can be resorted to in order 
to determine its meaning. 


% S. 5551, introduced January 10, 1933 by Senator Hastings. 


% In the corporate reorganization section of H.R. 14359, which, as stated above, was not 
adopted by the Senate, “drainage, irrigation, levee, sewer and paving improvement districts 
established under the laws of the State of their creation” were included along with industrial 
corporations. Senator Fletcher, on January 10, 1933, introduced an amendment to H.R. 14359 
embracing a reorganization section, modelled on the others, to cover ‘‘any municipality or 
other political subdivision of any State.” The amendment was not adopted, but Senator 
Fletcher has introduced a similar bill (S. 403) in the present session of Congress, and a separate 
bill with the same object but differing in many respects from the Fletcher bill has been intro- 
duced in the House by Representative McLeod (H.R. 4311). It is likely that these bills will 
receive prompt consideration by the respective Judiciary Committees. 

* Professor of Public Law, Columbia University. 

* United States v. Missouri Pac. Ry. Co., 278 U.S. 269, 49 Sup. Ct. 133, 73 L.Ed. 322 (1928); 
Van Camp & Sons v. American Can Co., 278 U.S. 245, 49 Sup. Ct. 112, 73 L.Ed. 311 (1928); 
Work v. United States ex rel. Rives, 295 Fed. 225 (1924); Caminetti v. United States, 242 
U.S. 470, 37 Sup. Ct. 192, 61 L.Ed. 442 (1917); Standard Fashion Co. v. McGrane Houston 
Co., 258 U.S. 346, 42 Sup. Ct. 360, 66 L.Ed. 653 (1921); Ozawa v. United States, 260 U.S. 178, 
43 Sup. Ct. 65, 67 L.Ed. 199 (1922); United States v. Shreveport Grain & Elevator Co., 287 
U.S. 77, 53 Sup. Ct. 42, 77 L.Ed. 94 (1932). 
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If, however, the statute is either ambiguous or obscure, so that the intent of 
Congress would not be easy to gather solely from the words used, the court may 
depend on other evidence to establish its meaning, notably, the reports of com- 
mittees of Congress and the statement of the chairman or other member of the 
committee who is in charge of the bill.? 

In order to understand the connection between the activities of the commit- 
tee and congressional intent, some knowledge of legislative procedure is neces- 
sary. When a bill is introduced into Congress it is immediately referred to one 
of the standing committees, and, except in rare cases, it does not reappear on the 
floor of Congress for passage until it has been carefully considered in that com- 
mittee. Thus it is in the committees of Congress that the actual work is done of 
determining whether a situation exists which requires a remedy, what remedy 
should be applied, and what administrative devices should be used. 

When submitting the bill to Congress it is customary for the committee to 
prepare and submit a report explaining the grounds for its action, the factual 
and legal bases upon which the statute rests, and the committee’s understanding 
of the nature and effect of the bill. The hearings, and frequently briefs in sup- 
port of or against the measure, together with explanatory memoranda prepared 
by the committee’s counsel, are also printed and form part of the record before 
Congress. 

When the bill is introduced it is customary for the member of the committee 
in charge of the bill, normally the chairman, to explain it in a speech, and after- 
ward in debate to answer questions as to the meaning of particular sections or 
phrases in the bill. As the committeeman in charge has the burden of defending 
the bill he has familiarized himself with the situation to be dealt with, both as to 
fact and as to law, and his statements may be taken as the opinion of the com- 
mittee as to what it meant by the bill as introduced. Where a bill passes, 
either unchanged as introduced by the committee or with few changes, it is fair 
to assume that Congress has adopted as its intent the intent of the committee, 
and that the documents setting forth the intent of the committee, including the 
speech and answers to questions made on the floor by the member in charge, 
may be consulted to ascertain the will of Congress. If in the course of the de- 
bate a change is made in the wording of the bill, either with the approval of the 
committee member in charge or at the suggestion of another member, the state- 
ment of the member suggesting the amendment is also authoritative as to his 
meaning. 

Two cases will illustrate the use of a committee report to explain the meaning 
of phrases obscure only because of their context. The provision of the Clayton 
Act giving a person accused in certain contempt proceedings the right to trial 
by jury, used the word ‘‘may.”’ In order to aid in determining whether the word 
“may” should be mandatory and not permissive, in other words, should prac- 
tically be given the meaning “‘shall,” the court referred to the report of the 


? Duplex Printing Press v. Deering, 254 U.S. 443, 41 Sup. Ct. 172, 65 L.Ed. 349 (1920). 
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Judiciary Committee of the House to the effect that trial is to be by the court 
in certain specified cases, but adds “‘in other cases the trial is to be by jury.” 
Thus, said the court: 

The intent of Congress in adopting the provision was to give to the accused a right 


of trial by jury; not merely to vest authority in the judge to call a jury at his discre- 
tion.3 


In determining whether the word “stayed,”’ used in a section of the Revenue 
Act of 1928, included a voluntary delay as well as a stay under a judicial order 
or by virtue of statute, the court made use of the committee reports and espe- 
cially of the report of the House Committee where the phrase originated.‘ In 
the lower courts there had been a division of opinion as to the meaning of the 
expression and also as to the propriety of using the committee reports. One court 
had remarked that it was unnecessary to quote the language of the report, as the 
word “stayed” must be given its plain meaning,’ whereas other courts had 
used the committee report in deducing the rule which was finally approved by 
the Supreme Court.°® 

The question as to whether an act is so clear as to make it unnecessary to use 
a committee report in interpreting it, is far from easy to determine. For exam- 
ple, in a recent case a section of the Food and Drugs Act was involved, refusing 
shipment, in interstate commerce to food or drugs: 

Third. If in package form, the quantity of the contents be not plainly and con- 
spicuously marked on the outside of the package in terms of weight, measure, or nu- 
merical count: Provided, however, That reasonable variations shall be permitted, and 


tolerances and also exemptions as to small packages shall be established by rules and 
regulations made in accordance with the provisions of section 3 of this Act.’ 


The point involved was whether rules and regulations could be made in respect 
to variations. The court decided that they could, and reached this result by 
adding a comma after the word “established.’’ So punctuated, the court said, it 
was obvious that the provision as to rules and regulations would apply to the 
first clause relating to variations as well as to the second, relating to tolerances 
and exemptions. ‘Punctuation marks,” said the court, “‘are no part of an act. 
To determine the intent of the law, the court, in construing a statute, will dis- 
regard the punctuation, or will repunctuate, if that be necessary, in order to ar- 
rive at the natural meaning of the words employed.”’* 

Inferentially the court admits that without the change in the punctuation, 

3 Michaelson v. United States ex rel. C. St. P., M. & O. R. Co., 266 U.S. 42, 70, 45 Sup. Ct. 
18, 69 L.Ed. 162, 169 (1924). 

4 Graham v. Goodcell, 282 U.S. 409, 51 Sup. Ct. 186, 75 L.Ed. 415 (1930). 

5 United States v. Burden, Smith & Co., 33 F. (2d) 229 (1929). 

® Regla Coal Co. v. Bowers, 37 F. (2d) 373 (S.D. N.Y. 1929). 


7 United States v. Shreveport Grain and Elevator Co., 287 U.S. 77, 53 Sup. Ct. 42, 77 L.Ed. 
94 (1932). 
™ Tbid., p. 82. 
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it would be hard to construe the clause authorizing rules and regulations, as ap- 
plying to the proviso “that reasonable variations shall be permitted.’’ Without 
the comma added, the meaning would seem clearly contrary to the meaning 
which the court was forced to justify by adding a comma. This then would seem 
to have been a case of doubt in which the court, according to its own rule, should 
have given due regard to the committee report, which ‘“‘agreed with the view 
that the authority to make rules and regulations was confined to the establish- 
ment of tolerances and exemptions,” in other words, did not apply to “‘reason- 
able variations.”’ In concurring, Justices Brandeis, Stone and Cardozo remarked 
that “the statute, as punctuated, reads as its legislative history shows Congress 
intended it to read.” 

In this case the statute could have been made perfectly clear by reference to 
the committee report, but there was another means of interpretation which was 
given greater weight by the majority of the court. The executive department 
charged with the administration of the act had from the beginning adopted the 
interpretation accepted by the majority of the court, and had incorporated it 
into its rules and regulations. Apparently the court was unwilling to modify 
the long-continued administrative practice, to which, as it remarked, no objec- 
tion had been made by Congress, and in fact preferred to disregard the will of 
Congress at the time of the passage of the act, as shown by the committee re- 
port, rather than to disregard the long-continued practice of the administration. 

The court has taken a realistic view of the procedure in Congress by singling 
out from the general debate on a bill, the statements made by a member of the 
committee in charge of the bill on the floor. Such speeches may be regarded as 
authorized statements by the agent of the committee of what its intention 
was, and where there is doubt as to the meaning of the words of the act, may be 
considered as having been taken by the members of the House or Senate as 
authoritative, and therefore as expressing their will. The court has well ex- 
pressed this point of view in its opinion in the case of the Duplex Printing Press 
v. Deering:® 

This was the final work of the House committee on the subject, and was uttered un- 
der such circumstances and with such impressive emphasis that it is not going too far 
to say that, except for this exposition of the meaning of the section (Clayton Act, §20), 
it would not have been enacted in the form in which it was reported. In substantially 
that form it became law; and since, in our opinion, its proper construction is entirely 
in accord with its purpose as thus declared, little need be added. 


In the case at bar the statement of the committee chairman was made in an- 
swer to a question by another member who suggested an amendment to the bill, 
which was opposed by the chairman on the ground that the bill as it was drafted 
covered the point which was contained in the amendment, and that, therefore, 
the amendment was unnecessary." 


8 Ibid., p. 45. 9 254 U.S. 443, 477, 41 Sup. Ct. 172, 65 L.Ed. 349 (1920). 
” Binns v. United States, 194 U.S. 486, 24 Sup. Ct. 816, 48 L.Ed. 1087 (1903). 
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In another case the court depended on the amendment offered by the member 
in charge of a bill to take care of an objection urged by another member during 
the debate, and his explanations of the amendment were taken into considera- 
tion as ‘throwing light upon the meaning of the proviso.”’" 

It is an interesting indication of the change in the attitude of the court to- 
ward statements of committee members to observe that in the opinion in United 
States v. Trans-Missouri Freight Association,” the court refused to take into 
consideration the statement of Senator Hoar who, as a member of the committee 
on conference from the Senate, reported the conference bill to the Senate." The 
court, however, after a long and somewhat involved argument arrived at the 
conclusion that the bill meant exactly what Senator Hoar said it meant, so that, 
although it was not willing to admit that the members of Congress accepted 
Senator Hoar’s interpretation of the meaning of the act, it found that the will of 
Congress was in fact the will of the committee as reported by its authorized 
representative on the floor. 

In a more recent case, the court might have saved itself a considerable amount 
of trouble had it been willing to take the statement of the chairman of the 
Senate committee rather than reason about the meaning of a word. The Inter- 
state Commerce Act applied to “railroads.” The question at issue was whether 
street railroads were included in the term. The chairman of the Senate commit- 
tee, in reporting the bill, had declared that the word “railroads” did not cover 
street railroads. The court, failing to appreciate the difference which the Duplex 
case made clear between general debate and the statements of the chairman, 
refused to consider his statements as other than part of the debate, and then 
went on to find out in another manner that Congress meant what the chairman 
said it meant." It is obvious that the court has grown in understanding of the 
ways of Congress; and without an understanding of how a legislative body goes 
about making its decision, it is indeed difficult for a judge to determine what is 
the will of that legislative body. 

Reports and statements of chairmen of committees stand on a very different 
footing from that of general debates. These debates, it has been long estab- 
lished, are ‘‘expressive of the views and motives of individual members, and are 
not a safe guide, and hence may not be resorted to, in ascertaining the meaning 


United States v. St. Paul, M. & M. R. Co., 247 U.S. 310, 38 Sup. Ct. 525, 62 L.Ed. 1130 
(1918). 


"166 U.S. 290, 17 Sup. Ct. 540, 41 L.Ed. 1007 (1897). 

‘8 Where a bill has passed in one House and is amended in the other, if the House in which 
it first passed does not agree to the amendment, the bill is sent to a committee of conference 
where the differences are adjusted, and an agreed bill is reported back to each House. The 
statements made by the members of the conference committee in reporting or explaining the 
bill on the floor of either House are of great weight in the interpreting of a doubtful statute. 
This was recognized in United States v. Pfitsch, 256 U.S. 547, 41 Sup. Ct. 569, 65 L.Ed. 1084 
(1921). See also, United States ex rel. Fazio v. Tod, 285 Fed. 847 (C.C.A. 2d 1922). 

‘*Omaha and Council Bluffs Street Ry. Co. v. Interstate Commerce Commission, 230 
U.S. 324, 33 Sup. Ct. 890, 56 L.Ed. 324 (1912). 
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and purpose of the lawmaking body.’ The reason for the rule was well stated 
by the court when it passed on the meaning of the Sherman Act. In his opinion 
Justice Peckham said: 


The reason is that it is impossible to determine with certainty what construction 
was put upon an act by the members of the legislative body that passed it by resorting 
to the speeches of individual members thereof. Those who did not speak may not have 
agreed with those who did; and those who spoke might differ from each other 16 


The court may go even further than using the committee report to interpret 
doubtful language in the act. Where a particular interpretation of an act would 
lead to a result which seems contrary to the apparent purpose of the act, the 
court has resorted to the reports of a committee in order to determine whether or 
not the words of the act should be departed from in a particular case. The con- 
tract labor law, for example, applied to the importation of aliens under contract 
to labor. The question was whether a contract with an alien to become rector of 
a church was within the act. The court depended on an extract from the report 
of the Senate committee, recommending the passage of the bill, to show that the 
intent of the committee was that the act should not apply to a professional man. 
In its report the committee said that it considered the word “labor” would apply 
only to manual labor and rejected a suggested amendment to substitute the ex- 
pression ‘‘manual labor’’ on the ground that it was unnecessary. This extract 
from the report, the court said, was “a circumstance throwing light upon the 
intent of the Congress.”"” 

Again, to determine the scope of the Federal Employers’ Liability Act, the 
court in its opinion quoted from the report of a House committee, saying: 

. and the report of the Congressional committee having the bill in charge dis- 
closes, without any uncertainty, that it was intended to be very comprehensive, to 
withdraw all injuries to railroad employees in interstate commerce from the operation 


of varying state laws, and to apply to them a national law having a uniform applica- 
tion throughout all the states." 


*s Duplex Printing Press v. Deering, 254 U.S. 443, 475, 41 Sup. Ct. 172, 65 L.Ed. 349 (1920). 

© United States v. Trans-Mo. Freight Assoc., 166 U.S. 290, 318, 17 Sup. Ct. 540, 41 L.Ed. 
1007, 1020 (1896). 

See also: United States v. St. Paul, M. & M. R. Co., 247 U.S. 310, 38 Sup. Ct. 525, 62 
L.Ed. 1130 (1918); Lapina v. Williams, 232 U.S. 78, 34 Sup. Ct. 196, 58 L.Ed. 515 (1914); 
Binns v. United States, 194 U.S. 486, 24 Sup. Ct. 816, 48 L.Ed. 1087 (1903). In McCaughan 
v. Hershey Chocolate Co., 283 U.S. 488, 493, 51 Sup. Ct. 510, 75 L.Ed. 1183 (1930), the court 
said: ‘‘Nor do we think of significance the fact relied upon here and by the court below that 
statements inconsistent with the conclusion which we reach were made to committees of Con- 
gress or in discussions on the floor of the Senate by Senators who were not in charge of the bill. 
For reasons which need not be restated, such individual expressions are without weight in the 
interpretation of a statute.” 

7 Church of the Holy Trinity v. United States, 143 U.S. 457, 464, 12 Sup. Ct. 511, 36 L.Ed. 
226 (1892). 

®N.Y. C. R. Co. v. Winfield, 244 U.S. 147, 37 Sup. Ct. 546, 61 L.Ed. 1045, 1048 (1917). 

See also: St. L., Iron Mountain & So. Ry. v. Craft, 237 U.S. 648, 35 Sup. Ct. 704, 59 L.Ed. 
1160 (1915); McLean v. United States, 226 U.S. 374, 33 Sup. Ct. 122, 57 L.Ed. 260 (1912); 
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Another source of information resorted to in the construction of acts is the 
committee hearings, which are important in determining the factual situation 
with which the act was intended to deal.'® Chief Justice Taft has explained the 
purpose for which hearings may be used, in his opinion sustaining the Packers’ 
Act.” 

In his statement setting forth the situation which confronted Congress, the 
object which the act was intended to accomplish and the evil with which Con- 
gress was dealing, he depended upon the hearings before the Committee to show 
how the trade in livestock was carried on and to show that there was a monop- 
oly on the part of certain packing companies. The evidence printed in the hear- 
ings not only informed the court as to the general purpose of the act, thus aiding 
its interpretation, but was of importance in deciding the question of its constitu- 
tionality. In order to sustain the constitutionality of the regulation of a great 
trade as a reasonable exercise of the police power, the court must be persuaded 
that there was an evil and that the act might reasonably be expected to correct 
it without putting an undue burden on the business regulated. Furthermore, it 
had to be shown that the stockyards which were regulated by the act, were an in- 
strument of interstate and foreign commerce so as to fall within the jurisdiction 
of the federal government. For these two purposes, the facts deduced by the 
court from the hearings, were of very great importance." 

Committee reports are now definitely a part of the equipment of the court for 


the interpretation of the meaning of statutes and for deciding their constitu- 
tionality. They are not decisive but they are persuasive. While there are no 
Supreme Court cases in which the opinion is based squarely on a report, a re- 
view of the decisions makes it apparent that the judges are turning to them in- 
creasingly for help in case of doubt. This tendency coincides with the improve- 
ment in the preparation of reports by committees and their counsel, so that the 
judges have instruments better fitted to their hands. Whether reports will be 


Wm. Cramp & Sons Ship & Eng. Bldg. Co. v. Int. Curtis Marine Turbine Co., 246 U.S. 28, 
38 Sup. Ct. 271, 62 L.Ed. 560 (1918); Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, 40 
Sup. Ct. 438, 64 L.Ed. 834 (1920). 


19 Hearings were used generally to determine the situation with which Congress was dealing 
in adopting certain provisions of the Seamen’s Act. O’Hara v. Luckenbach S.S. Co., 269 U.S. 
304, 70 L.Ed. 311 (1928). As statements made at the hearings often come from interested par- 
ties, they cannot be given greater weight than as a guide to the facts which were present in the 
minds of the committee members when they decided upon the action which they reported. 
McCaughan v. Hershey, 283 U.S. 488, 51 Sup. Ct. 510, 75 L.Ed. 1183 (1930). 


» Stafford v. Wallace, 258 U.S. 495, 513, 42 Sup. Ct. 397, 66 L.Ed. 735, 740 (1921). 


2* There is a striking instance in the New York decisions of the effect of a finding of fact by a 
legislative committee, in this case a committee of inquiry on the constitutionality of a law. The 
New York Court of Appeals, in People v. Schweinler Press, 214 N.Y. 395 (1915), abandoned the 
rule laid down in People v. Williams, 189 N.Y. 131 (1908), holding finally that a statute forbid- 
ding night work for women was constitutional, and basing its reversal upon the report of a legis- 
lative committee of inquiry, whose fact findings revealed that the classification was reasonable. 
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more widely used in the future will depend in no small measure upon the way in 
which they are prepared and the technical skill which is at the service of com- 
mittees in drafting first the statute, and then the report which explains it.” 


REGULATION OF INTERSTATE SECURITY SALES— 
A RECENT REPORT 


Hans A. KLaGsBRUNN* 


HE offer and sale of securities to the people of a state, by one who never 

sets foot within the state, isa common occurrence. Such salesmen conduct 
their business exclusively by mail, telephone and telegraph, and locate their 
offices in a state which interests them, not as a market, but as a shelter only. 
Their transactions have so sorely vexed Blue Sky administrators that Congress 
has long considered taking control by means of a federal securities act. 

What the federal government can do is another chapter; of interest here is a 
report, which recently issued from the Committee on Interstate Transactions, 
appointed by the National Association of Securities Commissioners. It con- 
centrates the remarks of the thirty-three state officials who responded to a na- 
tion-wide questionnaire, and then offers a suggestion. Only in twenty-two 
states, it is there said, are the offers and sales of absentee salesmen within the 
pale of the statute. Only in six of them is enforcement, by injunction or cease 
and desist order, attempted. 

Reasons for this administrative and legislative inaction, which has continued 
through a decade or more of security regulations, are hard to find. One turns 
first to the law reports to ascertain the effect of the commerce clause of the 
federal Constitution upon state power. Among the parties who sought to en- 
join the enforcement of the Michigan Blue Sky statute in Merrick v. Halsey & 


22 Cases on the use by courts of committee reports will be found collected in 70 A.L.R. 5. 

Other cases in the Federal District Courts are: 

(Committee reports used): Regla Coal Co. v. Bowers, 37 F. (2d) 373 (S.D. N.Y., 1929); 
Mennen Co. v. Fed. Trade Com., 288 Fed. 774 (C.C.A. 2d 1923), cert. denied, 262 U.S. 759, 
43 Sup. Ct. 705, 67 L.Ed. 1215 (1923); District of Columbia v. Newmann, 37 F. (2d) 444 
(C.A.D.C., 1929), cert. denied, 281 U.S. 833, 74 L.Ed. 1148 (1930); Riverside & Dan River 
Cotton Mills v. United States, 37 F. (2d) 965 (Ct. Cl. 1930), cert. denied, 282 U.S. 838, 75 
L.Ed. 745 (1930); Nolan v. United States, 41 F. (2d) 962 (Ct.Cl. 1930); The Silverbrook, 18 F. 
(2d) 144 (D.C.E.D. La. 1927); Lane v. Corwin, 1 Fed. Supp. 151 (July 5, 1932); Imhoff-Berg 
Co. v. United States, 43 F. (2d) 836 (D.N.J., 1930); Jordan v. United States, 36 F. (2d) 43 
(C.C.A. oth 1929); United States ex rel. Patton v. Tod, 297 Fed. 385 (C.C.A. 2d 1924). 

(Committee reports not used): United States v. Burden, Smith & Co., 33 F. (2d) 229 
(C.C.A. 5th 1929). 


* Visiting Lecturer, the University of Chicago Law School 
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Co.* was a brokerage house which conducted its business exclusively through 
interstate channels.’ It was denied relief, but the scant treatment it received in 
the opinion of the Supreme Court, suggested that later courts might not respect 
this portion of the holding.’ Subsequent litigation was expected; but it con- 
sists, to date, of only one case, Wrigley Pharmaceutical Co. v. Cameron.s There, 
a Delaware corporation was flooding the mails of Pennsylvania with circulars 
from its New Jersey office. No official of the corporation came into the state in 
connection with this campaign, but its president and vice-president resided 
there. They were subpoenaed to appear before the Pennsylvania Securities 
Commission but refused to do so. The Commission threatened to procure a 
court order, and the president and vice-president, as well as the corporation, 
sought an injunction restraining such action. The court promised much by 
postulating as the question of the case “‘whether application of the Pennsylvania 
law to the plaintiffs is an illegal interference with interstate commerce,” but it 
dismissed the action as “premature for the reason that it is impossible for the 
court to determine that it was the intention of the authorities of the state of 
Pennsylvania to undertake any direct interference with interstate commerce.” 
The court foresaw further action by the Commission, but none was taken and 
the corporation voluntarily ended its activities in Pennsylvania. Although the 
issue is not at rest, at least no curtailment of state authority has been judicially 
suggested. 

One turns, once more, to the law reports, this time in search of jurisdictional 
limitations on state power. But apparently there are none, for cases | /i.:t locate 
the crime at the abode of the victim are plentiful. Re Palliser’ is one 0 a perti- 
nent series of Supreme Court decisions.® The defendant there mailed . letter in 
New York to a postmaster in Connecticut, to induce him to violate his official 
duty. The court ruled in favor of a Connecticut trial, and said: “There can be 
no doubt at all that, if any offense was committed in New York, the offense con- 
tinued to be committed when the letter reached the postmaster in Connecticut; 


* 242 U.S. 568, 37 Sup. Ct. 227, 61 L. Ed. 498 (1916). 

? The facts are nowhere indisputably stated. Mr. Justice McKenna says merely, ‘“They 
{the brokers] have no place of business in this state and are not at the present time sending 
agents into the state, but are endeavoring to sell securities there.’’ 242 U.S. at 573, 37 Sup. Ct. 
at 220, 61 L. Ed. at sor (1916). These remarks have, however, generally been thought to mean 
that “‘they were doing business exclusively by mail, telegraph, or telephone.’’ See Reed and 
Washburn, Blue Sky Laws (1921), 261a. 

3 Reed and Washburn, Blue Sky Laws (1921), at 260a—263a. 

416 F. (2d) 290 (D.C. M.D. Pa. 1926). 

$136 U.S. 257, 10 Sup. Ct. 1034, 34 L. Ed. 514 (1890). 


® Horner v. United States, 143 U.S. 207, 12 Sup. Ct. 407, 36 L. Ed. 126 (1892); United States 
v. Thayer, 209 U.S. 39, 28 Sup. Ct. 426, 52 L. Ed. 673 (1908); Strassheim v. Daily, 221 U.S. 
280, 31 Sup. Ct. 558, 55 L. Ed. 735 (1911). See also Burton v. United States, 202 U.S. 344, 26 
Sup. Ct. 688, 50 L. Ed. 1057 (1906). 
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and that if no offense was committed in New York an offense was committed in 
Connecticut.’ The state courts contribute their share in analogous cases.’ 

According to the report, many states have failed to adopt enforcement pro- 
visions because their effectiveness is thought to be limited to publicity. But on 
turning to the statute books, one sees that some legislatures are covering the 
discrepancy that exists between jurisdiction over the crime and jurisdiction over 
the person. At the instance of the Commissioners on Uniform State Laws, 
seven states have already permitted their Governors to surrender to another 
state “any person . . . . charged on indictment found in such other state with 
committing an act in this state intentionally resulting in a crime in such other 
state . . . . notwithstanding that the accused was not in that state at the time 
of the commission of the crime, and has not fled therefrom.’ 

There is then no reason for the inaction which state officials have sought to 
explain by constitutional and jurisdictional limitations. The victim states are 
not defenseless. 

The sheltering state is the recipient of the Committee’s suggestion. It con- 
sists in changing Blue Sky statutes, which forbid “‘sales, offers, negotiations 

. within this state,”’ to read, “sales, offers, negotiations . . . . within, or 
from this state.”” Only two states have thus amended their statutes. Legisla- 
tive action is hampered, the report shows, by untested constitutional doubts 
and by the reluctance of a state to exercise its police power and to use its funds 
for the protection of a public that is beyond its jurisdiction. 

The provision, once procured, has proved its value. The defendants in Ste- 
vens v. Wallace” established an “expert financial advisory service’’ which con- 
ducted its business through publications and through extensive telephone and 
telegraph communications. Although its sole office was in New Jersey it sought 






7 See, for example, State v. Davis, 77 W.Va. 271, 87 S.E. 262 (1915); State v. Hall, 114 
N.C. go9, 19 S.E. 602 (1894). Cf. State ex rel. Black v. Delaye, 193 Ala. 500, 68 So. 993 (1915); 
Lindsey v. State, 38 Ohio St. 507 (1882); Comm. v. Pettes, 114 Mass. 307 (1874); Adams v. 
People, 1 N.Y. 173 (1848). 


8 This passage is condensed from § 6 of the Uniform Criminal Extradition Act, 9 U.L.A. 111 
(1932). It has been enacted in the following states: Alabama, General Acts, 1931, No. 482, 
§ 6; Idaho Code Ann., 1932, I, §§ 19-4606; Maine Rev. Stat., 1930, c. 150, § 6; New Mexico, 
Comp. Stat., 1929, §§ 55-106; Pennsylvania Stat. Ann. (Purdon, 1930), § 125; South Dakota 
Comp. Laws, 1929, § 4637-M; Utah Laws, 1927, c. 61, § 6. 


® Connecticut Public Acts, 1931, c. 181; New Jersey Comp. Stat. Supplement, 1925-1930, 
§186-10a (2). Six other states have reached the same result without amendment. The statutes 
in five of them forbid sales, negotiations, offers, advertisements, efc., “within the state.”” Ar- 
kansas Statutes (Castle, 1927), § 8418K; New Hampshire Public Laws, 1926, c. 284, §§ 6, 17; 
New York Consolidated Laws (Cahill, 1930), c. 21, art. 23-A, § 352; Vermont Acts of 1929, 
No. 93, § 6; Wisconsin Statutes, 1931, c. 189. That they can be construed to cover transactions 
“from the state’’ is not certain; that the statute of the remaining state, which forbids sales 
“to any person in the state” (Missouri Statutes Annotated, 1932, c. 40, § 7725) is not open to 
such construction is certain. 


” 106 N.J. Eq. 352, 150 Atl. 835 (1930). 
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no customers among New Jersey residents and with similar precaution sent no 
agents into the states which supplied its patronage. The state of New Jersey 
procured the injunction it asked, and to the defendant’s claim that they “had 
not injured any persons residing in the state of New Jersey,” the court said: 
‘Such indeed is a weak argument to exonerate the defendants from their scheme 
of defrauding the public generally, and I regard it as untenable.”’ 

Misgivings and misapprehensions have bred legislative and administrative 
inertia, and held state doors open to the passage of the very securities that cry 
for detention. ‘Aggressive experimental work,” says the Committee, can close 
them, but the states have waited idly for congressional succor. 
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ERNST FREUND AS A TEACHER OF LEGISLATION} 
Maurice T. VAN Hecke* 


AM TEMPTED to open this statement with an affectionate portraiture 

of Ernst Freund, the man. Mindful of his modesty, I shall yield only long 

enough to recall his old-world courtliness, his gentle kindness, his spirited 
gayety and quick humor, his tremendous intellectual vigor, and the universal- 
ity of his scholarship. Never “one of the boys,” he touched the hearts of his 
students. 

I cannot attempt to write of Mr. Freund’s many years of work with the civic 
groups of Chicago, and before the city council, the Illinois General Assembly, 
and the Constitutional Convention of 1920. It was Miss Harriet Vittum, I be- 
lieve, head of Northwestern University Settlement, who described him some 
years ago as one of the most useful men in Chicago. 

Partly because Mr. Freund once wistfully confessed that he had never read 
an understanding review of one of his books, I wish I might have felt competent 
to evaluate his writings: the influential Police Power, intended, he modestly 
said, as a practitioner’s handbook, written almost entirely out of the notes in 
the Lawyers’ Reports Annotated, in a downtown law library on the one day a 
week he was free from class engagements; his stimulating Standards of American 
Legislation, regarded by its author merely as a series of impressionistic notes, 
but which in 1918 was to win the Ames Prize; the compendious legislative man- 
ual constituting the 1921 Report of the Special Committee of the American 
Bar Association on Legislative Drafting, almost exclusively Mr. Freund’s work, 
later to become in part the basis for his last book, the definitive treatise on Leg- 
islative Regulation, and its companion volume, the comprehensive study of Ad- 
ministrative Powers over Persons and Property. His many articles in legal peri- 
odicals I cannot even mention specifically. Instead of attempting an evaluation 
of his writings, I should like to speak of Mr. Freund’s teaching of the course in 
Statutes. This, like the course in Administrative Law, was peculiarly his own 
creation. Never in nearly twenty years was it taught twice with the same mate- 
rials or with the same emphasis. He was never willing to embalm the course in a 
casebook. 

Mr. Freund deliberately chose to teach the two hours immediately following 

t An address delivered at the annual meeting of The Association of American Law Schools, 
Chicago, Illinois, December, 1932. 

* Dean of The School of Law, the University of North Carolina 
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lunch. Yet his passionate eagerness and dynamic enthusiasm for his subject 
made these classes, particularly the one in Statutes, the intellectual climax of 
each student’s day. Not, however, that we claimed at that time that we under- 
stood him fully. Or that he made us content. On the contrary, we emerged from 
the class in Statutes uncomfortable, confused and bewildered. Most of us had 
spent more than two years in the orderly process of tracing the intricate designs 
of the mosaic of judge-made law, carefully laid down in the historical-approach 
casebooks of the period. But Mr. Freund swept us from the German Civil Code 
to the English Acts of Parliament, to the Statutes at Large of the Congress and 
intp the myriad session laws and statute books of the several states, where could 
be found for our guidance no rationalizations, in written opinion or in treatise. 
Worse still, we were placed in the position of legislators or draftsmen facing 
prospectively a problem. Policies had to be determined, the appropriate devices 
discovered with which these policies could be best expressed and their adminis- 
tration and enforcement facilitated. It was our first contact with the distressing 
uncertainties involved in the constructive formulation of the law, our first at- 
tempt to cope with anticipated difficulties. 

When, later, some of us worked with legislative bodies as so-called profes- 
sional draftsmen, we were apt to blame him because he had not adequately 
taught us our trade. For we naively assumed that he had intended to make us 
skilled mechanics. But if Mr. Karl Llewellyn is right, in his pteface to The 
Bramble Bush, in saying that a teacher must gain and not lose in retrospect, or 
be a failure, then Mr. Freund wasa great teacher. For those seeds of attitude, of 
technique and awareness of difficulties have borne fruit in hundreds of minds 
that are still groping with the baffling processes of legal engineering, now grate- 
ful, however, for the master who gave the impetus and the direction. 

Mr. Freund had been a political scientist before he became a law teacher. 
Perhaps that made him impatient with the mastery of judicial doctrine as an 
end in itself. Perhaps that is the explanation of his preoccupation with the func- 
tions of the statute law and of administration. Certain it is that he had little 
time for constitutional law, insofar as that subject was concerned with the ex- 
istence of governmental power. Granted the power, he wanted to know how 
best to exercise it. Yet, when President Harper desired to build at the Univer- 
sity of Chicago a purely scientific school of jurisprudence, Mr. Freund insisted 
upon the establishment of a sound professional school as a necessary basis. And 
in his work in Administrative Law and in Statutes, he never lost sight of the 
limitations upon his scope and method inherent in the student’s professional 
viewpoint. On the other hand, these limitations were not his masters. As early 
as 1915 he was saying what was then heresy but has since become a slogan: that 
the effectiveness of the case method of legal instruction begins to decline about 
the middle of the student’s second year. He longed to supplement with other 
methods and other materials. Before a meeting of the Association of American 
Law Schools, some ten years ago, he compared the wanderings of the social sci- 
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entist through the trackless wilderness of fact and of official action with the 
smooth road of the law teacher, whose way was made clear, he laughingly as- 
serted, when he had found the appropriate key number. 

He lived to see the day when the emphasis in the law teaching world had 
shifted to the methods advocated and practiced by him fifteen years ago. And 
it was typical of his scientific mind that he then found himself on the defensive, 
distrusting the movement’s high-pressure salesmanship, with its blare and its 
extravagant pretenses. He lived to see the Congress and most of the American 
state legislatures come to accept gratefully the services of legislative drafting 
agencies, only to regret that more of the draftsmen were not as expert as they 
were expected to be. He lived to see law school courses and the literature in 
Statutes gradually multiply, and suffered because for the most part his young 
colleagues in the field proved incapable of seeing the woods for the trees. Ernst 
Freund was one of the great juristic pioneers of America. 


THE WORK OF ERNST FREUND IN THE FIELD? 
OF LEGISLATION 


ARTHUR H. Kent* 


APSE of time is a condition precedent to the proper evaluation of the con- 
tributions of Ernst Freund in the field of legislation. In his case as in the 
case of any great scholar and creative thinker, years must pass before that which 
is of enduring value and significance in his work can with certainty be deter- 
mined. The judgment of one who for several years enjoyed the great privilege of 
colleagueship with him could scarcely escape the influence that the power and 
originality of his mind and the charm of his personality inevitably exerted. It 
seems safe to assert, however, that his influence lives after him. A brief enumer- 
ation of his activities and contributions in the field of legislation and allied fields 
will serve to indicate how extensive and varied they were. 

In a life unusual for its great diversity of interests legislation and administra- 
tive law were the deepest and most enduring. Partly this was due to the char- 
acter of his training, for he came into the law through the gateway of political 
science and with the background of a German university training. Partly it is 
attributable to an originality of mind and freshness of point of view which made 
the exploration of new fields more congenial to him than the further pursuit 
of beaten paths of legal scholarship. Moreover, his deep interest in social, eco- 
nomic and political data and points of view no doubt contributed to the focusing 
of his interests in public law, which has so many points of contact with the social 

+ A paper read at the annual meeting of the Association of American Law Schools, Chicago, 
Illinois, December, 1932. 


* Professor of Law, the University of Chicago Law School. 
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sciences. He early came to realize the dependence between mastery of legislative 
technique and understanding of social science data in the legislative process. 

Dean Van Hecke has paid felicitous tribute to Professor Freund’s outstanding 
gifts as a teacher, to the importance of his contributions in his chosen fields 
through the products of his creative scholarship, and his success in winning a 
place for Administrative Law and for the systematic study of the legislative 
process along with the judicial process in the curricula of leading American law 
schools. In addition some mention should be made of his long period of service 
as a member of the National Conference of Commissioners on Uniform State 
Laws. His distinguished service as a member of this body continued from his 
appointment by the Governor of Illinois in 1908 until his death. During this 
long period he missed not more than four or five of the rather lengthy annual 
meetings and participated actively in both the proceedings and discussions of 
these conventions and in the work of the committees. While he served as chair- 
man or member of a number of committees, his services in connection with 
three of them are deserving of particular mention. The first of these was the 
Committee on Scope and Program, to which he belonged from 1915 to 1927. 
This committee has a determining voice with regard to questions of policy, par- 
ticularly the topics which shall be considered for uniform legislation. His broad 
knowledge of law and his studies and experience in statutory work and in the 
administration of law combined to assist this committee materially in reaching 
wise conclusions. The authorship of the report dealing in an exhaustive fashion 
with the future development and policy of the Conference, presented to and 
adopted by it in 1923, was largely his. From 1915 on, save for one year, he was 
also a member of the Committee on Legislative Drafting. In this connection he 
formulated rules governing questions of form and style in the drafting of uni- 
form acts. These rules were adopted by the Conference and are printed annually 
in its Handbook for the guidance of future draftsmen. 

Professor Freund’s principal contribution in the actual drafting of legislation 
arose out of his many years of service as a member of certain committees in the 
Social Welfare section of the Conference, in connection with acts relating to 
marriage and divorce, the guardianship of children, child labor, and narcotic 
drugs. He drafted an act intended to improve materially the legal position of 
illegitimate children and procured its adoption by the Conference in 1922, after 
defending it successfully against vigorous criticism at several meetings. This 
Act has now been enacted, with some slight changes, in eight states. In the 
drafting of this legislation Professor Freund worked in close co-operation with 
the Bureau of Child Welfare and other social agencies. He was likewise keenly 
interested in the Divorce Jurisdiction Act which he prepared and presented. 
Since its approval by the Conference in 1930 it has been enacted into law in at 
least one state. In addition to the above activities, he served at various times on 
such committees as Banks and Banking, Taxation, and Compacts and Agree- 
ments between States. 
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Professor Freund was unremitting in his efforts to procure adoption of various 
uniform laws by the Illinois legislature. That his efforts, ably supplemented by 
the work of other members and friends of the Conference, were fruitful is indi- 
cated by the fact that fourteen of the uniform acts have been enacted into law 
in this state, thirteen of them since he became a member of the Conference. 

Among his other public services which are worthy of note were the leading 
part which he played in the preparation of a new charter for the City of Chicago 
in the year 1905 and his participation in the work of the constitutional conven- 
tion of 1919~-20 as an adviser on constitutional law. In this latter connection he 
drafted provisions which would have brought to the City of Chicago a large de- 
gree of autonomy in local affairs: These sections were adopted by the Conven- 
tion only after the most vigorous and at times bitter attacks by various politi- 
cians and interested groups who sought to convey the impression that they were 
the work of an impractical idealist and academic theorist. By his success in re- 
pelling these attacks Professor Freund proved, if proof were needed, that his 
feet were upon the ground and that he was not lacking in a keen perception of 
the realities. 

If only time can fully reveal the extent of his influence and the enduring val- 
ues in his work, none will doubt the freshness and the stimulating qualities of his 
mind, the thoroughness of his scholarship, his high professional ideals, his strong 
sense of public responsibility, and his passion for social justice. When shall we 
see his like again? 


ECONOMIC ILLUSIONS UNDERLYING LAW 
DonaALD R. RICHBERG* 


HE ultimate sanction of law making" rests upon the establishment of facts. 

The evidence presented in a court may or may not support the judgment 
entered; but if law making is to be effective, the judgment itself should be a fact. 
The judicial conclusion that Jones owes ten dollars to Smith may be founded in 
error. But the judgment will establish as a fact the indebtedness of Jones to 
Smith. In the higher realms of legislative and judicial law making, it becomes a 
matter of grave importance that legislators and judges shall not declare that to 
be a fact which is not a fact, or declare that to be fixed and established which is 
uncertain and unpredictable. 

These preliminary observations may serve to introduce a brief criticism of 
the efforts of legislatures and courts to write economic illusions into law. There 
is, for example, hardly anything more difficult to determine than the “value” of 
property. But there is hardly any illusion more common than the notion that 

* Member of the Chicago Bar. 


' “The true view, as I submit, is that the law is what the judges declare . . . .”” Gray, Na- 
ture and Sources of Law (1st ed. 1909), § 602. 
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things have intrinsic value and that, although market prices may rise and fall, 
at least those things which are commonly bought and sold always have a cer- 
tain definite and ascertainable ‘“‘value.”’ 

The constitutional provision against deprivation of property is one of the 
most important limitations on powers of government, and is a stalwart protec- 
tion of individual rights. ‘‘Property,”’ in legal definition, means the rights of 
an owner in a thing possessed ;? and it has been well held that a man is deprived 
of property not only by interferences with its physical possession, but by inter- 
ferences with a reasonable exercise of his rights of ownership. 

Unhappily the doctrine has developed in our jurisprudence that protection of 
property includes protection of the supposed intrinsic values of property. There- 
from has come an effort to make and establish law on the basis of an economic 
illusion—the illusion that a “‘value”’ is a durable fact and that the value of prop- 
erty is something which, having been ascertained at any particular time, can 
be legally established and made the foundation of legally enforceable rights. It 
is true that for exchangeable commodities a current market price can usually be 
ascertained from current market transactions. But to state a future price is to 
state an opinion—to indulge in speculation. Even an actual market price can- 
not be defined as a “‘fair” market price, because what is a fair market price will 
depend upon individual interests and upon social and economic theories and 
ethical concepts of infinite variety, which cannot be reduced by a legislature 
or a court to a formula for law making. 

Therefore, when a court or a legislature begins to dabble with the idea of 
setting up something described as a “‘fair value” as the basis of law making, the 
law makers, however distinguished and wise, have undertaken the impossible 
task of establishing, as a legally authenticated fact, that which is not a fact. 
When a judicial robe is draped over a shadow, the shadow is not endowed with 
life. The judicial robe falls to the ground. 

In that unhappy judicial error, entitled Smyth v. Ames, the court held that 
all utility rate regulations must be based upon “‘the fair value of the property 
being used.’’3 No one has ever known, and no one will ever be able to ascertain, 
the “fair value” of any property. Only the omnipotence of Deity could decide 
what a man should “fairly” charge his fellow-men for his services, or for the use 
of any material thing in which he has what are called property rights. 

There is an economic concept of value which means “power to command a 
price.”” A thing may have at a particular moment a certain market value de- 
termined by, and expressed in terms of, something else for which it may be ex- 
changed. But the only factual basis for this value is the fact that the exchange 

2 Branson v. Bush, 251 U.S. 182, 187 (1919); Block v. Hirsh, 256 U.S. 135, 165 (1920); 
Thompson v. Androscoggin Improvement Co., 54 N.H. 545, 551, 554 (1874); 2 Austin, Juris- 
prudence (5th ed. 1885), 795; 23 Am. & Eng. Enc. Law, Property, 261 (1903). 

3 “We hold, however, that the basis of all calculations as to the reasonableness of rates . . . . 


must be the fair value of the property being used . . . . ” Smyth v. Ames, 169 U.S. 466, 546 
(1897). 
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can be made. It may be a fair exchange, or a very unfair exchange. The com- 
mon acceptance of a “fair value” is the current ratio of exchange. The “fair 
value” of the services of a human being in this day of misery, when twelve mil- 
lion willing workers are unemployed, may be accepted by some persons as one 
dollar per day or less. But a few years ago anyone who suggested that one dollar 
per day or less was the fair value of a day’s work would have been generally de- 
rided. In the long view any person’s idea of the fair value of a day’s labor will 
depend upon his individual interests and upon his social and economic theories 
concerning desirable methods of production and distribution, and measures of 
the compensation which producers, distributors and others can and should 
receive. 

In order to simplify a discussion of property values, it is well to observe at the 
outset that any general agreement upon the fair value of a day’s labor is prac- 
tically impossible. Next we should note that the actual value of a day’s labor 
its exchange value in commodities—is utterly inconstant. Since the values of 
all large properties are based principally upon labor costs of infinite variety and 
mutability, it must be evident that it is quite impossible to arrive at any general 
or lasting agreement as to what is the fair value of any large property. 

For a generation since the doctrine of Smyth v. Ames was announced, the 
courts and legislatures have been struggling hopelessly to make sense out of the 
requirement that the rates for public utility service should be based upon the 
fair value of the properties devoted to public use. Throughout the rising and 
falling markets from 1898 to 1929, courts, commissions and legislatures strug- 
gled to solve the riddle which the Supreme Court of the United States in its un- 
wisdom had propounded. 

The Congress of the United States, in a noble effort to pay proper deference 
to the authority, if not to the wisdom, of the Supreme Court, enacted an elabo- 
rate law providing that railroad rates should be fixed so as to provide a fair re- 
turn upon the values of railroad properties.1 The Congress even had the temer- 
ity to pass a law requiring the Interstate Commerce Commission to ascertain 
and report the value of all property owned by railroads. The Congress also di- 
rected the Commission to consider everything under the sun which might aid in 
determining what values railroad properties had.’ As a result, for long years 
the Interstate Commerce Commission has struggled in vain to fix the values of 
railroad property. Just when the delusion of a Gargantuan Guess was about 
to climax these tremendous labors The Depression destroyed any hope of even 
self-deception. The valuation estimates accumulated for fifteen years became 
practically worthless over night. 


4 41 Stat. 488 (1920), 49 U.S.C. § 15a (1927). 

5 “Original cost . . . . cost of reproduction new . . . . depreciation . . . . other values and 
elements of value . . . . original cost of all lands . . . . and the present value . . . . history 
and organization [of operating corporations]... . increases or decreases . . . . moneys re- 
ceived [from securities] . . . . net and gross earnings . . . . amount and value of any aid... . 
donation.” . . . . etc. 41 Stat. 624 (1922), 49 U.S.C. § 19a (1927). 
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During this same period all over the land Public Utility Commissions have 
been struggling likewise to fix the values of hundreds of public utility properties. 
Many thousands of administrative proceedings have been conducted at the cost 
of millions of dollars in the pursuit of this great illusion. Many hundreds of liti- 
gations have moved with lame, reluctant feet through the lower courts and up 
into the Supreme Court of the United States, wherein the able and the dull, 
the brave and the timid have all sought in vain to solve the great riddle. 

The Depression should prove even to the most dull and obstinate that the 
riddle of value can never be solved. It is difficult for those having faith in a 
beneficent Providence to understand why this economic calamity should have 
been visited upon the United States, and indeed upon the whole world. But 
perhaps it was necessary to teach mankind again the ancient lesson that phys- 
ical properties have no intrinsic value; that all material values are in the nature 
of illusions; that the wealth of yesterday is gone tomorrow; that a factory or a 
railroad that cost ten million dollars yesterday may hardly be worth the price of 
destruction today; that the assets of a huge bank described as “‘sound and sea- 
soned securities,’’ may shrink millions of dollars in a year or a month; and that 
all the ‘‘values” of material things upon which we so proudly rest our future 
hopes and which provide us with such a pleasant sense of security, may dissolve 
into vapor between sunset and sunrise. 

The present writer reviewed various opinions of the Supreme Court on the 
subject of value in an article in January, 1924, entitled ‘“The Supreme Court 
Discusses Value’’;® and in another article in February, 1927, entitled ““Value— 
By Judicial Fiat.”’ A few years later in arguing, as a perhaps unwelcome “friend 
of the court”’ in the O’Fallon case,* he again sought directly, but in vain, to con- 
vince the court that it must reject the illusion that a ‘‘value’”’ was a durable 
economic fact. Counsel for the great railroads of the country were claiming that 
the railroads had a “‘true value,” which they described as ‘‘the economic equiva- 
lent of the property.”’ They were asking the court to base its law making on the 
economic fallacy that articles and material things have “‘true values,” or in the 
language of the economists “‘abiding intrinsic worth.”” The Supreme Court, 
despite the powerful dissents of certain of its members of notable economic and 
social intelligence, has not as yet rejected the unwholesome and unsound theo- 
ries of ‘‘value” to which it has been so long committed. But in the light of the 
evidence of the last three years we may well wonder whether it is conceivable 
that the supreme judicial body of the nation can longer cling to theories which 
have not only been discredited, but have been made a counsel of pure folly by 
the logic of events. 

In the Southwestern Bell Telephone case,’ decided May 21, 1923, the major- 
ity opinion of the court was based upon a doctrine stated in the following ex- 


617 Harv. L. Rev. 289 (1923). 740 Harv. L. Rev. 567 (1927). 
§ St. Louis and O’Fallon Ry. Co. v. United States, 279 U.S. 461 (1928). 
9 Missouri ex rel. Southwestern Bell Tel. Co. v. Pub. Serv. Com., 262 U.S. 276 (1922). 
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traordinary sentence: ‘“‘An honest and intelligent forecast of probable future 
values made upon a view of all the relevant circumstances is essential.” 

In the foregoing sentence the court rested the whole machinery of public util- 
ity rate regulation upon the requirement that the regulators attempt success in 
an undertaking in which no trader in the entire history of the New York stock 
exchange has been able to succeed. If any human being could make an honest 
and intelligent forecast of probable future values, he should be elevated to the 
position of supreme dictator of the economic welfare of the world. Of course, a 
good guesser can make an honest guess at the probable future price of a single 
article within a limited period. A professional gambler, with plenty of experi- 
ence, may be able to make a better guess than an amateur at the numbers 
which will appear when the dice are rolled. But should the guesses of gamblers 
be sanctified as “honest and intelligent forecasts’ and made the basis of law 
making? 

At the time of the foregoing opinion the majority of the Supreme Court 
seemed possessed of the delusion that price levels, after grave fluctuations, were 
becoming stabilized; that a new and “relatively permanent price level” had 
been reached. In 1926 the Supreme Court handed down a majority opinion in 
the Indianapolis Water case, in which the previous requirement of an honest 
and intelligent forecast was reaffirmed in the following language: ‘“There must 
be an honest and intelligent forecast as to probable price and wage levels during 
a reasonable period in the immediate future.” 

The requirement apparently was that future values should be forecast on the 
basis of forecasts of probable price and wage levels in the immediate future. 
Any genius who could make such forecasts would be given employment on his 
own terms by practically any large manufacturing concern, or any investment, 
banking or trading corporation able to capture his services from a swarm of 
eager competitors. 

Throughout the two opinions just cited, persists the illusion of the court that 
there are such things as “relatively permanent price levels,’ upon which esti- 
mates can be based of probable future “values,” in disregard of the obvious 
fact that even costs do not determine value and that, therefore, even stable 
material prices and wages would not provide a sound basis for estimating val- 
ues." We may point out that the dissenting minority of the court has been am- 
ply justified by The Depression in its protest, which was expressed by Mr. 
Justice Brandeis in the Southwestern Bell Telephone case as follows: “‘But for 
the assumption that there will be a plateau (of prices) there is no basis in Ameri- 
can experience.’ 

According to the unenforceable “law” which has not yet been rejected by the 

” In its earlier opinions the Supreme Court recognized economic realities: ‘“‘Never was it 
held that the cost of a thing is the test of its value.” C.C.C. & St. L. Ry. Co. v. Backus, 154 
U.S. 430, 446 (1894). ““The value of property, generally speaking, is determined by its pro- 


ductiveness—the profits which its use brings to the owner.’? Monongahela Navigation Co. v. 
United States, 148 U.S. 312, 328 (1893). 


" Southwestern Bell Telephone Co. case, supra, note (9), at page 303. 
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Supreme Court, rates for all public utility service in the United States should be 
based today upon the value of the properties devoted to public use. If, in fact, 
the public utilities of the United States were today revalued on the basis of the 
actual present market values of their properties, it is unlikely that many pub- 
lic utility corporations could avoid bankruptcy. There can be no question that 
the great railroad systems of the country could not meet their aggregate fixed 
charges, if rates were based on the present market values of their aggregate 
properties. A reduction of the rates of other public utilities so that they would 
provide only the current fair return upon the present market value of their 
properties would bring about wholesale receiverships. 

Throughout the period when the advocates of “‘reproduction cost” were over- 
whelming the advocates of “prudent investment,” with profound and imposing 
opinions of the courts, reeking with legal and economic fallacies, it was the pleas- 
ant custom of those who sought to have public utility properties valued at two, 
three or four times the amounts of the investment in these properties, to assert 
cynically that, if there should come a great downward trend in price levels, the 
lawyers for the consumers would shift their ground and advocate reproduction 
cost valuations and the lawyers for the utilities would shift their ground and 
advocate the protection of investment. Today it appears that the lawyers for 
the utilities are quite generally shifting their ground as they prophesied. But 
it is to be hoped that the lawyers who represent the consumer or public interests 
will remain steadfast advocates of a sound method of public utility rate regula- 
tion and will not be lead astray and follow the will-o’-the-wisp of value. There 
can be no eventual benefit to either public or private interest in having law 
making based on economic illusions. 

A value is a fluctuating ratio.” The values of commercial properties result 
from their earning power. It will be necessary in the future to find some measur- 
ing stick to determine what earning power should be permitted to large, monop- 
olistic properties, whether devoted to public utility service, or devoted to sup- 
plying other essential commodities and services. In this development of law, 
which must involve some public control over private profit-making, it is of the 
greatest importance that legislatures and courts shall not attempt to work out 
their solutions in minds beclouded with economic illusions concerning property 
“values.”’ Equally important is it to exorcise legalistic notions that the preser- 
vation of property rights requires the preservation of artificially established 
property values, which should never be created, and which in the long run can- 
not be maintained by legislative or judicial fiat. 


™ “Value is the effect in exchange of the relative social desire for compared objects ex- 
pressed in terms of a common denominator.’’ International Harvester Co. v. Kentucky, 234 
U.S. 216, 222 (1913) (Opinion by Mr. Justice Holmes). 

“The value of a commodity means in economics its power of commanding other commodities 
in exchange. It means the rate at which the commodity exchanges for others.”’ Taussig, Prin- 
ciples of Economics, I, p. 115. 

“The ‘value’ of a thing is always its value for the particular purpose, and in the particular 
conflict, in hand at the time of the valuation.”’ 27 Col. L. Rev. 624 (1927). 
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SURVIVAL OF THE ACTION FOR DEATH 
BY WRONGFUL ACT 


ALtvin E. Evans* 


NOTE in a recent volume of the Harvard Law Review discusses the “In- 

adequacies of Existing ‘Wrongful Death’ and Survival Legislation.”* It 

fails to note one deficiency with which this note is concerned, viz., the failure in 

most jurisdictions to provide for the survival of wrongful death actions on death 

of the wrongdoer. It is stated in Johnson v. Farmer* that survival in such cases 
is provided for by statute in only eight American jurisdictions. 

Is it necessary in order that such an action may survive the death of the 
wrongdoer that the Lord Campbell’s statute shall expressly so provide? There 
is a growing list of jurisdictions that have made an affirmative answer to this in- 
quiry.s The reason rather obviously is that there was no action for wrongful 
death at common law. Therefore, the survival statutes which provide for the 
survival of certain common law actions for a tort, e.g., for personal injuries, do 
not embrace it. That is to say, these survival statutes are strictly survival 
statutes. The death statute creates a new action which never accrued to the 
decedent and not having existed it cannot be said to survive unless there is 
specific provision therefor. There are six states that provide that all actions 
shall survive, viz., Connecticut, Iowa, Louisiana, Mississippi, Montana, and 
New Hampshire.‘ No case raising the question of survival of the action for 
wrongful death in any of these save Montana has been found. One should ex- 
pect that these statutes alone are insufficient for that purpose, as the action for 


* Dean of the University of Kentucky College of Law. 

* 44 Harv. L. Rev. 980 (1931). 

2 89 Tex. 610, 35 S.W. 1062 (1896). 

3 Davis v. Nichols, 54 Ark. 358, 15 S.W. 880 (1891); Clark v. Goodwin, 170 Cal. 527, 150 
Pac. 357, L.R.A. 1916 A, 1143 (1915); Hamilton v. Jones, 125 Ind. 176, 25 N.E. 192 (1890); 
Demczuk v. Jenifer, 138 Md. 488, 114 Atl. 471 (1921); Green v. Thompson, 26 Minn. 500, 5 
N.W. 376 (1880); Bates v. Sylvester, 205 Mo. 493, 104 S.W. 73 (1907); Hegerich v. Keddie, 
99 N.Y. 258, 1 N.E. 787 (1885); Willard v. Mohn, 24 N.D. 390, 139 N.W. 979 (1913); Russell 
v. Sunbury, 37 Ohio St. 372 (1881); Moe v. Smiley, 125 Pa. St. 136, 17 Atl. 228 (1889); Car- 
rigan v. Cole, 35 R.I. 162, 85 Atl. 934 (1913); Johnson v. Farmer, 89 Tex. 610, 35 S.W. 1062 
(1896); Needham v. Grand Trunk Ry. Co., 38 Vt. 294 (1865); Rinker v. Hurd, 69 Wash. 257, 
124 Pac. 687 (1912); Kranz v. Wisconsin Trust Co., 155 Wis. 40, 143 N.W. 1049 (1913); (A 
case in Virginia, Beaver v. Putnam, 110 Va. 713, 67 S.E. 353 (1910) is sometimes cited mis- 
takenly as being in accord with this rule. The mistake consists in assuming that the statute 
does not provide that action for wrongful death shall survive the death of the wrongdoer. The 
statute expressly provides for such survival. In that case there was no survival because the 
murderer committed suicide, dying before the murdered person died. Thus it was held that no 
cause for wrongful death ever accrued, since the cause of action, the wrongful death, had not 
occurred when the wrongdoer died and a cause of action cannot for the first time arise against 
a dead man.) 


4 See 29 Mich. L. Rev. 969, 972 (1931). 
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wrongful death is not a revived action. In Montana the action survives because 
there is express provision to that effect. 

Two states, Illinois and Kentucky,® have held that the action will survive 
under the survival statute. In Illinois the survival statute provides generally 
for the survival of actions for personal injuries’ and therefore includes actions for 
assault, but it makes no express provision for the survival of wrongful death ac- 
tions. Illinois meets the contrary decisions of other states by the assertion that 
their survival statutes do not affect personal injuries while the Illinois statutes 
make specific provision therefor. This seems to imply that the action for wrong- 
ful death is a revived action rather than one newly created. The court, how- 
ever, was clearly mistaken as to the statutes in several jurisdictions named, since 
several provided for survival in case of personal injuries. 

A recent Kentucky case* holds that the action for death by wrongful act 
arising from an assault (murder) survives the death of the wrongdoer, although 
actions for assault are specifically excepted from those actions that survive for 
injuries to the person. This peculiar result is reached: that if the assault pro- 
duces bodily injuries only and the wrongdoer happens to die before judgment 
against him is obtained there is no recovery therefor, but if the assault results 
in death there is a recovery although the Kentucky Lord Campbell’s Act con- 
tains no statement about survival. It is seen, therefore, that the Kentucky de- 
cision is even more difficult to reach and goes much further than the Illinois de- 
cision. We deduce from the Illinois decision that the action for wrongful death 
by assault survives because actions for assault not resulting in death survived. 

The Kentucky court gets around this embarrassment by declaring that the 
action is not for the assault and death of the decedent but for the injury done 
to those for whose benefit the action is created. Is this a valid reason? The 
court does not disturb itself with the more or less metaphysical distinctions be- 
tween the cause of action and the subject matter of the action. In order for an 
action for wrongful death to survive it does not argue (a) whether there must be 
a provision in the creating statute for survival or (6) whether the wrongful death 
action is a new creation or is merely a revived action which survives if there is a 
general survival statute. It has been held, however, in other cases that a new 
action was created by statute. Obviously, neither alternative will reach the con- 
clusion which has been adopted and so a third theory is in order. 

It seems clear that the injury for which the action is brought is the taking of 
the life of the decedent. The consequence of this act is the loss of support which 


s Anderson v. Wirkman, 67 Mont. 176, 215 Pac. 224 (1923). The same effect was given to 
the statute in North Carolina. See Collier v. Arrington, 61 N.C. 356 (1867). 


® Devine v. Healey, 241 IIl. 34, 89 N.E. 251 (1909); Morehead v. Bittner, 106 Ky. 523, 50 
S.W. 857 (1899); Merrill v. Puckett, 93 S.W. 912 (Ky. 1906); Hunt v. Mutter, 238 Ky. 396, 
38 S.W. (2d) 215 (1931). 


7 Cahill’s Ill. Rev. St. of 1931, c.3, §125. 
§ Hunt v. Mutter, supra n. 6. 
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the widow and children suffered and therefore the Kentucky court permits an 
action for consequential damages. This approach to a solution had been sug- 
gested in other jurisdictions only to be met by the response that an action for 
consequential damages does not come within the survival statute.° 

The Kentucky decisions seem indefensible because (a) the wrongful death 
statute does not provide that the action shall survive the death of the wrong- 
doer, (6) the survival statute applies to injuries to the decedent and excludes 
actions for assault, and (c) the damages to the surviving widow are consequen- 
tial in that a statute is required to provide any action at all. In other words, the 
statute does not provide for the survival of an action for personal injury to the 
widow because there was none. Further, the survival statute antedates by 
about forty years the death statute. 

It has been held in Virginia’® that even if there is a statute providing for the 
survival of an action for wrongful death, there is no cause of action if the wrong- 
doer dies prior to the death of the injured person. Here is another deficiency. 
Technically, it would seem that a cause of action must accrue against a person 
while alive if at all. Yet the wrongdoer had as effectively committed an act 
which was to cause death as if he were still alive when the death he caused oc- 
curred. The reason for providing a right to sue in such case is identical with the 
right to sue in the other case, viz., the duty to provide for the support of the 
bereft family. Morally, it makes no difference whether the murderer died five 
minutes before or five minutes after the death of the murdered person. 


It is suggested, therefore, that actions for wrongful death should by specific 
provision of statute survive the death of the wrongdoer and that the wrongful 
act which ultimately may cause the death of a person should be made actionable 
against the wrongdoer’s personal representative even though he may have died 
before his victim. 


® Demczuk v. Jenifer, swpra n. 3 (Murder. Murdered woman died before suit was brought 
by the husband of decedent. The cause of action pleaded was the husband’s loss of the wife’s 
services as a result of the wrongful act of another. Held, the term “injuries to the person”’ 
means injuries causing physical pain, discomfort or disability which occasions loss or damage 
either to such person or to any person entitled to the benefit of services of the injured person.) ; 
Moe v. Smiley, supra n. 3 (Murder. Defendant committed suicide three hours later. The 
cause of action is the wrong to the husband, not the wrong to his widow.); Kranz v. Wisconsin 
Trust Co., supra n. 3 (Negligent injury resulting in death. Defendant died after action was 
instituted. Held there is a difference between the survival of a cause of action and the survival 
of a liability. Plaintiff had no property right in life of decedent’s husband. It is the property 
right of decedent to which the statute applies.) 


Beaver v. Putnam, supra n. 3. 
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WHEN IS A SUICIDE COMPENSABLE UNDER A 
WORKMEN’S COMPENSATION STATUTE? 


RaA.puH S. BAUER* 


HE facts on which the question of compensation for a suicide under a 

workmen’s compensation statute arise are, in broad outline, as follows: the 
employee, after receiving injuries arising out of and in the course of the employ- 
ment, finding convalescence slow or difficult, commits suicide. In some of these 
cases, the facts indicate with sufficient clearness that he had, at the time of 
killing himself, complete control over his actions, or, to put it another way, that, 
at the time, his acts were volitional. In other cases, the facts seem to indicate 
clearly enough that he was, at the time of the suicide, so completely insane as to 
have no volition. In some of this latter class of cases, the clearly indicated in- 
sanity has, as one of its manifestations, an uncontrollable impulse to commit 
suicide. 


Here, as in all other fields in which human conduct is to be judged by more or 
less uncertain and relative standards and not by set rules, and in which there is 
often comparative uncertainty as to what the facts really are, there naturally 
exists a considerable border-land of cases of which the final disposition is hardly 
predictable. Probably the disposition of a close case by the board is less easily 
predictable than is the result of an appeal to the courts from an award or a re- 
fusal of an award by the board, for, in such a case, the court is likely to follow 


the finding of facts by the board, just as in a common law case it would follow 
the finding of facts by the jury if there is some evidence to sustain the finding. 

The key to the situation seems to be in the question whether the decedent ex- 
ercised volition in committing suicide, and this should be true, whether the 
formula used in a particular case emphasizes as essential to recovery non-voli- 
tion or insanity or an uncontrollable impulse. Insanity is important only as it 
destroys the power of true volition to die and therefore makes it a fact that de- 
cedent’s suicide was not a volitional act. An uncontrollable impulse is important 
only as a driving force that has impelled the decedent into the suicidal act with- 
out the exercise of any true volition. Looking at the different formulae in the 
abstract, one might come to the conclusion that whether proof of non-volition 
of the decedent or of uncontrollable impulse or of both is stated as a requisite of 
claimant’s case, in the great majority of cases, probably would make no differ- 
ence; but, inasmuch as a general state of non-volition in the mind, especially in 
a well developed case of insanity, is a thing often so distinctly evidenced by ob- 
jective manifestations as to be fairly susceptible of proof, while an uncontrol- 
lable impulse is likely to be a thing so strictly subjective as to give little or no 
objective manifestation prior to the suicidal act and therefore likely to be un- 
susceptible of proof, probably a formula directly making volition the pivotal 


* Professor of Law, De Paul University. 
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point upon which to decide the case is preferable to a formula making the case 
turn upon uncontrollable impulse. It is of course true that the very reason for 
talking about uncontrollable impulse is that the suicide upon uncontrollable 
impulse is not a volitional suicide; but, because of the subjective approach 
through the “uncontrollable impulse’ formula, it would seem that industrial 
boards may find it more difficult to justify in their own minds an award to the 
claimant under this formula than under the formula stressing volition. It may 
be comparatively easy to adduce some objective proof that the decedent was so 
insane that he was incapable of entertaining any volition, so that there is some 
proof to sustain an award; but it may be somewhat more difficult to find any 
proof that the decedent actually had an uncontrollable impulse to commit sui- 
cide, for the fact of uncontrollable impulse lies in the field of the subjective, 
which is not so easily penetrable by proof. 

In general, in workmen’s compensation cases, courts seem inclined to follow 
loosely, with perhaps a greater liberality to plaintiff, the general principles of 
the common law as to causation and of inclusion of damage within or exclusion 
from the operation of the rule of law invoked by the plaintiff, just as they have 
done in cases brought under wrongful death statutes.’ 

In one case,? a board’s award of compensation for suicide was permitted by 


* Daniels v. New York, New Haven & Hartford R. Co., 183 Mass. 393, 67 N.E. 424, 62 
L.R.A. 751 (1903), is a wrongful death case in which recovery was refused because the uncon- 
troverted evidence tended to show that decedent ‘‘with deliberate purpose, planned to take his 
own life,” that he had “an understanding of the physical nature and effect of his act,” and that 
he had a “willful and intelligent purpose to accomplish it.’’ This case is often cited and fol- 
lowed in workmen’s compensation cases. See Tetrault’s Case, 278 Mass. 447, 180 N.E. 231 
(1932). 


? Sinclair’s Case, 248 Mass. 414, 143 N.E. 330 (1922). 

For a criticism of Sinclair’s Case, see article by the present writer, Suicide as Intervening 
Cause in Workmen’s Compensation Cases as Compared with Suicide in Cases of Wrongful 
Death, 5 Boston Univ. L. Rev. 228 (1925). See also article, Comment on Professor Bauer’s 
Article, Causation and Suicide, by Professor John E. Hannigan, 5 Boston Univ. L. Rev. 233. 

In the original article at p. 231 the writer has said: ‘There seems to be no reported case in 
which the recovery has been allowed under a wrongful death statute, where so clearly volitional 
a suicidal act intervened as in Sinclair’s Case. But, when one considers the purposes of the 
workmen’s compensation acts and the tendency of courts not to apply strictly the common 
rules of proximate cause to these cases, it is not surprising that compensation is awarded in 
some cases in which the chain of causal connection seems weak. However, it is submitted that 
the opinion in Sinclair’s Case goes much farther than the purposes of workmen’s compensation 
acts justify. According to the report of the case, the evidence tends to show that the deceased 
committed suicide by intelligent, understanding, slow, and deliberate self-starvation. This 
was not an unconscious or involuntary act induced by the injury that had occurred in the 
course of his employment. Can the purposes of these statutes include compensation for death 
under such circumstances? The purposes of these statutes are social and economic. The primary 
social and economic purpose is to make happier and economically more stable the condition of 
the worker. Secondarily, it is purposed that this betterment of conditions will lead to greater 
efficiency in laborers. With these purposes in view it is deemed just to compel an industry to 
pay, as a part of its current expenses, compensation for such injuries as arise out of and in 
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the court to stand, in the face of the finding by the board that decedent had re- 
fused food during a long period and had finally starved himself to death. Here, 
apparently, was a clear case of volitional suicide; but this is not the usual dis- 
position of such cases, and the same court has recently seemed to evince a 
change of heart without any allusion whatever to its earlier aberration from the 
beaten path. 

In a recent case in the New York Appellate Division,‘ the court said: 


“The Industrial Board has found, upon competent supporting evidence, that 
the deceased employee, as the result of accidental injuries sustained by him in 


course of the employment. It is submitted that no purpose of the act is served by granting com- 
pensation in such a case as Sinclair’s. The assurance to the laborer that his dependents will 
receive compensation if he consciously and willfully starves himself to death after an injury, is 
not such a comfort to him as to increase his happiness or his deficiency; nor does it seem eco- 
nomically sound to compel an industry to pay for a willful suicide of an employee.” 

At p. 237 in Professor Hannigan’s article referred to above, the following interesting queries 
are put: “‘May not a court, taking man as he is, permit a jury to consider the deprivation of or 
injury to his normal understanding or will power, resulting from a physical injury, as analogous 
to a progressive condition which may be the cause of further development of injury? The will 
to live, the will to resist evil suggestion; the power to fight against despair,—are they anything 
more than shields, powers of protection? When a man is wrongfully deprived of them, are not 
the consequences of such deprivation fairly in the chain of causation?” 

The late Dean James Parker Hall, in a letter dated December 23, 1925, addressed to the 
present writer, in regard to the above-mentioned article on ‘Suicide as Intervening Cause in 
Workmen’s Compensation Cases,” said: “I agree with your conclusion, which is also sup- 
ported by the Scotch case of Malone v. Cayer, Irvine & Co., 45 Sc. L.R. 351. When the em- 
ployee commits suicide when so insane, as to have no real volition, I agree that the Compensa- 
tion Act should apply. Otherwise I do not think his death was in its policy. I should disagree 
with the Scheffer Case [Scheffer v. Washington City, etc. St. Ry. Co., 105 U.S. 249, 26 L. Ed. 
1070 (1881), a wrongful death case], assuming the insanity there to deprive the injured person 
of his volition.’””? Dean Hall seems to have considered volition or non-volition the proper test. 
On the whole, it would seem that no better test can be found, either in the cases of wrongful 
death or in those of workmen’s compensation. 


3 Tetrault’s Case, 278 Mass. 447, 180 N.E. 231 (1932). Here the employee received an in- 
jury December 30, 1929, and was paid compensation until his death. He died January 20, 
1930. His widow claimed compensation for his death. The Industrial Accident Board found 
that the employee met his death by jumping from a bridge into the Connecticut river, and that 
his death was causally connected with conditions due to his injury, and awarded compensation. 
The superior court entered a decree whereby it ruled that the evidence did not warrant a find- 
ing that the death was “causally related to any injury arising in and out of the course of his 
employment,” and dismissed the claim. The supreme judicial court affirmed the decree of the 
superior court, saying: ‘“The testimony above recited and the other evidence in the case, though 
tending to show that the employee’s mind was disordered when he committed suicide, did not 
warrant a finding that he took his own life ‘through an uncontrollable impulse or in a delirium 
of frenzy without conscious volition to produce death, having knowledge of the physical con- 
sequences of his act.’ ’? Without mention of Sinclair’s Case, supra, note 2, the court here re- 
verts to the earlier tests of uncontrollable impulse and non-volition, used in Sponatski’s Case, 
220 Mass. 526, 108 N.E. 466, L.R.A. 1916A, 333 (1915). 


4 Konieczny v. Kresse Co., Inc., 234 App. Div. 517, 256 N.Y.S. 275 (1932). 
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his employment, became insane, due to which insanity he committed suicide as 
the result of an uncontrollable impulse and without conscious volition, and that 
said death unavoidably resulted from the said accidental injuries. There is, 
therefore, nothing to sustain appellants’ contention of lack of causal relation be- 
tween the injuries and death.”’ 

In a Vermont case,5 the court said: 

“Tt is held that when the insanity resulting from an accident ends in a suicide 
which is the result of an uncontrollable impulse or in a delirium of frenzy, and 
without conscious volition to produce death having knowledge of the physical 
consequences of the suicidal act, there is a direct and unbroken causal connec- 
tion between the accident and the death, and compensation therefor is to be 
awarded. But when the suicide is the result of a voluntary, willful choice, with 
knowledge of the purpose and physical effect of the act, a new and independent 
agency intervenes, breaks the chain of causation, and compensation is to be 
denied. In compensation cases, the rule is the same as in negligence cases, as is 
shown by the Sponatski Case.’ 

To a great extent, workmen’s compensation decisions in general seem to be 
swayed by general common law principles of “causation” and of “intervening 
cause,” and it is only natural that this should be as true of suicide cases as it is 
of cases of personal injuries to claimant. There are, however, some noticeable 
deviations from those principles.® 


5’ McKane v. Capital Hill Quarry Co., 100 Vt. 45, 134 Atl. 640 (1926). 
6 Supra, n. 3. 


7 In Baker v. State Industrial Commission, 128 Ore. 369, 274 Pac. 905 (1929), the court, in 
allowing compensation, follows substantially one of the formulae of proximate cause often re- 
cited in the decisions of negligence cases. See also Polucha v. Landes, 60 N.D. 159, 233 N.W. 
264 (1930); and Continental Casualty Co. v. Industrial Commission, 75 Utah 220, 284 Pac. 313 
(1929). 


8 In some of the cases in which compensation has been allowed it seems that, either as to 
causation or as to certainty of proof, courts have been much less rigid in their requirements of 
plaintiffs than at common law. In Wilder v. Russell Library Co., 107 Conn. 56, 139 Atl. 644, 
56 A.L.R. 455 (1927), claimant’s decedent, a young woman, was a librarian employed by de- 
fendant. She worked very hard as librarian and put much additional strain upon herself by 
work as president of the State Library Association and for conventions. These outside activities 
were for the purpose of benefiting the library and herself. Through overwork, she became in- 
sane and committed suicide. The decedent was subject by heredity to a predisposition of men- 
tal trouble. The commission had reached the conclusion, based on facts, that the death arose 
out of and in the course of her employment. This conclusion was sustained by the trial court 
and the supreme court. When one considers the uncertainty of proof of the causal relation in 
the case as reported, one wonders whether any such result would have been reached in an action 
brought under a wrongful death statute for negligently causing death of a decedent, a type of 
case in which the courts more certainly and consistently follow common law principles of causa- 
tion. 

In Travelers’ Insurance Co. v. Peters, 3 S.W. (2d) 568, 571 (Tex. Civ. App. 1928), the court 
held that a petition for compensation for death of an employee was not demurrable because it 
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To allow recovery of compensation for a clearly volitional suicide would seem 
to be going beyond the purpose of the workmen’s compensation statutes, and it 
would probably encourage suicide in some cases. Furthermore, it would be an 
interesting question whether a statute in terms allowing compensation for voli- 
tional suicide would be constitutional. 

Whatever formula is used, it would seem that the key to workmen’s compen- 
sation cases in which the claimant seeks compensation for suicide is to be found 
in the question, “Did the claimant’s decedent commit suicide without any real 
volition, as a result of an injury that is compensable under the statute?” 


failed to allege that the accident was the proximate cause of the death, where the petition 
showed by clearest inference that the injuries sustained were the efficient, exciting, or contribu- 
tory cause of death. 
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THE ESTABLISHMENT OF THE UNIVERSITY OF CHICAGO 
LAW REVIEW 

The issue of this, the first number of the University of Chicago Law Review, 
marks another step in the growth of the school. The Review will have a double 
purpose harmonious with the character and aims of the school itself. The Law 
School has in general two points of view: that of a school of national scope with 
interests as broad as the whole field of the law, and that of a school situated in 
the city of Chicago and consequently having a very direct and vital interest in 
the legal problems of the city and state in which it is. Both these points of view 
and these interests will be manifest in the various departments of the Review. 
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The main divisions of the magazine will constitute a carefully considered 
adaptation of the arrangements generally prevailing in law reviews. The leading 
articles will be by outstanding members of law school faculties and of the bench 
and bar. The range of topics discussed will, it is hoped, be broad. They will al- 
ways be of general interest; many of them will also be of particular local inter- 
est. 

The prominence given to the department of Legislation and Administration 
is but a proper recognition of the growing importance of these divisions of our 
legal systems. This department will treat in these fields both general problems 
and specific measures, actual and proposed. 

The Comment department will be a medium for the publication of a wide 
variety of shorter articles by teachers, members of the bar, and students, in 
recognition of a need for which little provision has hitherto been made. 

The sections devoted to case discussions will deal in varying fashions with the 
more important current decisions as they appear. This detailed analysis of par- 
ticular recent cases with a careful consideration of the relation between the in- 
dividual case and the body of related decisions will, it is believed, prove to be 
for the practicing lawyer one of the most valuable parts of the Review. 

The Book Review department will provide impartial, adequate reviews of 
the more important legal publications as they appear. 

The Review is primarily and essentially a product of the student body. It, 
of course, has and will continue to have the whole-hearted endorsement and 
assistance of the Faculty, but the responsibility of the Review and the credit for 
it will belong to the students of the Law School. 

After a careful consideration of all the factors involved, it has been decided to 
begin publication of the magazine on a quarterly basis. The value of a profes- 
sional publication of any sort is not in its quantity but in its quality. The issu- 
ance of the magazine on a quarterly basis will permit a careful editing of mate- 
rial and a thoroughness in preparation and in details of publication that will en- 
able the Review to make definite contributions in the field of legal literature. 


Harry A. BIGELow, Dean 
Tue UNIVERSITY OF CHICAGO LAW SCHOOL 


POWER OF FEDERAL APPELLATE COURT TO REVIEW 
RULING ON MOTION FOR NEW TRIAL 


In the latest case’ dealing with the power of a Federal Appellate court to re- 
view the action of the trial court in overruling a motion for a new trial, the Su- 
preme Court was apparently unable to escape the “‘dead hand”’ of the common 
law, though the rule invoked may work grave injustices under our judicial or- 
ganization for which it was never designed. 


* Fairmount Glass Works v. Cub Fork Coal Co., 53 Sup. Ct. 252 (1933). 
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The facts involved were these: 

The plaintiff brought a suit in the United States District Court for the breach 
of a contract to buy a large amount of coal. The jury returned a verdict in favor 
of the plaintiff for one dollar damages. The trial court overruled plaintiff’s mo- 
tion for a new trial and entered judgment on the verdict. On appeal, the Cir- 
cuit Court of Appeals found that under the most favorable view of the evidence 
for the defendant the plaintiff was entitled to recover at least $18,250, if it was 
entitled to recover at all. It treated the verdict for the plaintiff as settling its 
right to recover and remanded the case for a trial of the amount of damages 
only. On certiorari the Supreme Court, Mr. Justice Stone and Mr. Justice Car- 
dozo dissenting, reversed the judgment of the Court of Appeals on the ground 
that the ruling of the trial court in refusing to set aside the verdict was not re- 
viewable. 

There is nothing new in the general rule that the refusal of a new trial by a 
federal court is not ordinarily the subject of exception and appellate review. 
From a very early period the English courts, sitting in banc, exercised the power 
to grant new trials for misconduct of the jury.” 

As long as the doctrine prevailed that a jury might properly decide on their 
own knowledge, it was impossible to obtain a new trial because a verdict was 
against the evidence or not supported by the evidence.’ 

For a false verdict the writ of attaint was the exclusive remedy.‘ 

In 1655 a new trial was granted for excessive damages on the assumption that 
the jury must have been prejudiced.5 

In 1683 a new trial was apparently granted because the jury found “con- 
trary to the direction of the court.’ 

By the middle of the seventeen hundreds the power of the court in banc to 
grant new trials for all sorts of errors and mistakes on the part of the jury was 
firmly established.’ 


? Anon. 14 H. VII, 1 (3) (1499) (motion for a venire de novo sustained because the jury ate 
and drank during their deliberations). 

Metcalf v. Dean, Cro. Eliz. 189 (1590) (venire de novo awarded because the jury examined 
a witness privately). 

Apparently at this time the distinction taken in Witham v. Lewis, 1 Wilson 48 (1744), that 
an application for a venire de novo was based on error on the face of the record and a motion 
for a new trial on extrinsic matters, had not been recognized. 

3 Slade’s Case, Style, 138 (1648). 

4 Slade’s Case, supra; Bushell’s Case, Vaughan, 135 (1670). 

5’ Wood v. Gunston, Style, 466 (1655). This appears to be the earliest reported case of a 
new trial without some specific act of misconduct on the part of the jury. The statement in the 
opinion that “It is frequent in our books for the court to take notice of miscarriages of juries, 
and to grant new trials upon them” probably refers to the misconduct cases. 

6 Kaines v. Knightly, Skinner, 54 (1683). 

7 Woodford v. Eades, 1 Strange 425 (1721); Berks v. Mason, Sayer, 456 (1756); Bright v. 
Eynon, 1 Burr. 390 (1757); in this latter case, Lord Mansfield observed: “Trials by jury, in 
civil cases, could not now subsist without a power somewhere to grant new trials.” 
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From a very early period new trials were granted for errors® of law on the 
part of the trial judge, but there was no occasion for appellate review of a re- 
fusal of a new trial on such grounds, because the party always had an adequate 
remedy by exception to the original ruling at the trial. 

Obviously a motion for a new trial was the exclusive method of calling atten- 
tion to misconduct or mistake on the part of the jury, since rulings by the judge 
were the only subjects of exception. But under the English practice there was 
little, if any, need for appellate review of the refusal of a new trial on these 
grounds, because the application was heard by a bench of four judges who were 
quite as competent to handle the matter as any reviewing court. In fact a very 
small percentage of the English cases ever were carried to an appellate court at 
all. This seems to indicate that the work of the court in banc was in the main 
satisfactory? to the legal profession and their clients. 

When the Judiciary Act of 1789 was adopted by Congress there were no Eng- 
lish precedents for appellate review of an order refusing a new trial, and it was 
accordingly held that such orders were not reviewable, for which holding a long 
line of cases is cited in an exhaustive note to the opinion. It should be noted that 
the Congressional scheme for something in the nature of a court in banc soon 
failed in practice, with the result that in the federal] courts, as in nearly all of 
the state courts, a motion for a new trial is passed on by a single judge, and 
hence the litigant has no remedy for his errors in this particular unless the Cir- 
cuit Court of Appeals has some power of review. 

Doubtless, legislation would be necessary to give the Circuit Court of Appeals 
the same power of appellate review that is today exercised by most of the state 
appellate courts. 

Under the implied adoption of the common law by the Judiciary Act, where 
the question is one of fact, such as the ordinary question of excessive or inade- 
quate damages, depending on different views of the evidence, the decision of the 
trial judge doubtless is conclusive. 

But the Supreme Court has recognized that the trial judge does not have an 
absolutely free hand in dealing with a motion for a new trial. He may not ex- 
clude competent evidence bearing on a question raised by the motion, and his 
action in this regard is reviewable.” When a state supreme court, dealing with 
a case under the Federal Employers’ Liability Act, found that a verdict was ex- 
cessive because of prejudice on the part of the jury, but allowed a remittitur in- 
stead of a new trial, the Supreme Court found no difficulty in reviewing this ac- 

§ Reg. v. Corporation of Helston, 10 Mod. 202 (1714), and innumerable later cases where 
new trials were granted for misdirection, errors in rulings on evidence, etc. 


® At a much later date the common law Procedure Act (1854) provided for appellate review 
of rulings on motions for new trials not involving matters of discretion. Under the Judicature 
Act and the present rules of court the English Court of Appeals seems to have the powers of a 
trial court in dealing with new trials, and its decisions are reviewable by the House of Lords. 
Jones v. Spencer, 77 L.T.R. 536 (1898). 


© Mattox v. United States, 146 U.S. 140 (1892). 
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tion, and reversing it as an error of law." It may be taken, then, that the dis- 
trict court may commit errors of law in refusing a new trial, and of necessity the 
Court of Appeals must have the power to determine whether such an error has 
been committed. It was urged in this case that it was such an error to refuse to 
set aside a verdict for nominal damages where the evidence conclusively estab- 
lished substantial damages, but the majority opinion takes the position that the 
trial judge was not bound to treat the verdict for nominal damages as settling 
the right to recover, because the jury may have returned that verdict in order to 
saddle the costs on the defendant, without really finding the issues for the plain- 
tiff. It is, of course, possible that the jury may have indulged in that miscon- 
duct, but it is a startling doctrine that the discretion of the single judge author- 
izes him to bind a party on the basis of a mere speculative possibility. Besides, 
there is nothing to indicate that the trial judge acted on such a theory. 

There is a well known doctrine, applied in a number of tort cases cited in the 
opinion, that a court may properly refuse to grant the plaintiff a new trial for 
inadequate damages where under the evidence it was fairly clear that the plain- 
tiff was not entitled to recover at all.” The case at bar apparently does not pre- 
sent that situation. 

The opinion states: 

“The plaintiffs were not entitled to a directed verdict; the evidence was vo- 
luminous; and on some issues at least conflicting. The instructions left the con- 
tested issues of liability to the jury. The verdict may have represented a finding 
for the defendant on those issues.” 

It is to be regretted that the majority opinion should strain the doctrine of 
discretion to limit the power of appellate review, when the absence of a court in 
banc has deprived the litigant of an important common law safeguard. 


E. W. Hinton* 


™M. & St. P. Ry. Co. v. Moquin, 283 U.S. 520 (1930). In a note appended to the opinion in 
the principal case the following reference to the Moquin case appears: ‘‘Compare Minneapolis, 
St. P.& S.S. M. Ry. Co. v. Moquin, 283 U.S. 520, 51 Sup. Ct. 501, 75 L. Ed. 1243, in which the 
trial court, expressing the opinion that the verdict was excessive because of passion and preju- 
dice, nevertheless refused, on the filing of a remittitur, to grant a new trial.” This appears to 
be a mistake. An examination of the printed record in the Moquin case fails to disclose any 
such opinion by the trial court. So far as the record shows, the defendant’s original motion for 
judgment or for a new trial was overruled without an opinion. On appeal from this order the 
Supreme Court of Minnesota found that the verdict was excessive because of passion, efc., but 
affirmed on condition of a remittitur by the plaintiff. When the case was remanded to the trial 
court, plaintiff filed a consent to a remittitur, and judgment was entered in accordance with the 
mandate for the reduced amount. 


® Johnson v. Franklin, 112 Conn. 228, 152 Atl. 64 (1930). 


* James Parker Hall Professor of Law, the University of Chicago Law School. 
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THE NATURE OF THE DEFENSE OF ENTRAPMENT 


The case of Sorrells v. United States' is the most recent of a growing line of 
decisions in which the Supreme Court has found occasion to define the legal 
consequences—with respect to prosecution for federal crimes—of the use of 
methods by federal law-enforcement officers which are unlawful or contrary to 
sound morals. Sorrells was indicted for violation of the National Prohibition 
Act.? He entered a plea of not guilty and upon his trial relied upon the defense of 
entrapment. The evidence showed that one Martin, a prohibition agent, while 
posing as a tourist, called at the home of the defendant. During their conversa- 
tion it was discovered that both were war veterans and had served as members of 
the same Division. Martin twice requested the defendant to procure him some 
liquor, but defendant stated he had none. After some further exchange of war 
reminiscences, Martin again renewed his request, whereupon defendant left his 
house and returned shortly with some liquor which he sold to Martin. Martin 
admitted that he persuaded the defendant to secure the liquor with the purpose 
of prosecuting him for procuring and selling. Defendant introduced evidence of 
good character at the trial, and the government in rebuttal introduced testi- 
mony that the defendant had the general reputation of a rum runner. 

The trial court denied a motion for a directed verdict for the defendant, and 
also refused to submit the issue of entrapment to the jury, ruling that “as a 
matter of law” there was no entrapment. Defendant was found guilty and sen- 
tenced to imprisonment, which judgment was affirmed by the Circuit Court of 
Appeals for the Fourth Circuit. The Supreme Court granted a writ of certiorari 
limited to the question whether the evidence was sufficient to go to the jury upon 
the issue of entrapment.‘ Held, judgment reversed. The trial court erred in 
holding that as a matter of law there was no entrapment. The issue should have 
been left to the jury. Mr. Justice Roberts, with whom concurred Mr. Justice 
Brandeis and Mr. Justice Stone, agreed in result but argued that the Supreme 
Court ought to remand with instructions to the court below to quash the indict- 
ment and discharge the defendant. Mr. Justice McReynolds alone favored the 
affirmance of the judgment. 

The instant case is interesting chiefly for the difference of opinion which de- 
veloped between the judges as to the legal effect of proof of entrapment. The 
availability of entrapment as a defense or as a bar to prosecution in the federal 
courts had not been squarely passed upon by the Supreme Court,’ but in a con- 


* 53 Sup. Ct. 210 (1932). 

2 41 Stat. 305 (1919), 27 U.S.C. §1 (1926), as amended, 46 Stat. 1036 (1931), 27 U.S.C. 
Supp. VI § 91 (1933). 

357 F. (2d) 973 (1932). 453 Sup. Ct. 19 (1932). 

5 See Casey v. United States, 276 U.S. 413, 48 Sup. Ct. 373 (1928), where the Supreme Court 
touched upon the question but found it unnecessary upon the facts presented to decide it. A 
dissenting opinion by Mr. Justice Brandeis foreshadowed the position adopted in the principal 
case in Mr. Justice Roberts’ concurring opinion. 
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siderable number of cases in the lower courts, involving for the most part al- 
leged violations of the narcotic and liquor laws and with facts substantially 
similar to those of the present case, the defense had in one form or another been 
sustained.® In the state courts there had been more difference of view.’ It seems 
sufficiently clear that Martin’s activities herein went further than those of an 
under-cover operative creating a favorable occasion for the defendant to offer 
to sell liquor, if such were his business or natural inclination. By his own testi- 
mony and that of others present at the time, it is apparent that the criminal in- 
tent or design originated in his mind, and that, if he had left defendant to his 
own devices, the latter would not have committed any violation of the statute. 
It is probable that there will be little disposition to question the desirability of 
the result that the Supreme Court reached in the case, for sound policy seems 
to demand that the courts should within the proper limits of the judicial power 
discourage those forms of official conduct which are calculated to create crime 
and disrespect for law rather than to promote its proper enforcement. 

In this, all of the judges, save possibly Mr. Justice McReynolds, are agreed. 
Their difference is as to the theory and method by which the result shall be 
reached. Mr. Chief Justice Hughes, speaking for five members of the Court, 
argues that entrapment is a defense under the general issue because a sale of 
liquor induced by methods amounting to an entrapment is not a crime within 
the purview of the Prohibition Act. While it is true that the general language of 
the Act is broad enough to comprehend such a case, the Court ought not to at- 

® Woo Wai v. United States, 223 Fed. 412 (C.C.A. oth 1915); Butts v. United States, 273 
Fed. 35 (C.C.A. 8th 1921); Lucadamo v. United States, 280 Fed. 653 (C.C.A. 2d 1922) (sem. 
ble); Zucker v. United States, 288 Fed. 12 (C.C.A. 3rd 1923) (semble); Cermak v. United 
States, 4 F. (2d) 99 (C.C.A. 6th 1925); Capuano v. United States, 9 F. (2d) 41 (C.C.A. 1st 
1925); Gargano v. United States, 24 F. (2d) 625 (C.C.A. 5th 1928); O’Brien v. United States, 
51 F. (2d) 674 (C.C.A. 7th 1931). The Circuit Court of Appeals of the Fourth Circuit in de- 
ciding the principal case expressly declined to follow the rule laid down in an earlier case in ac- 
cord with the decisions in the other circuits. See Newman v. United States, 299 Fed. 128, 131 
(1924). 

7 An exhaustive annotation to the case of Butts v. United States, supra note 7, in 18 A.L.R. 
146 collects both the federal and state decisions on entrapment. The leading case in a state 
court refusing to follow the doctrine of entrapment where the element of want of consent was 


not an essential constituent in the crime is People v. Mills, 178 N.Y. 274, 70 N.E. 786, 67 
L.R.A. 131 (1904). 

The opinion of Mr. Chief Justice Hughes properly distinguishes the principal case from 
three other types of cases where entrapment has been held a defense because it in some way neg- 
atives the existence of some element necessary by definition to the existence of crime. In cases 
of the first type the trap negatived the existence of knowledge that the person to whom liquor 
was sold was an Indian. United States v. Healy, 202 Fed. 349 (D.C. 1913); Voves v. United 
States, 249 Fed. 191 (C.C.A. 1918). In the second group the entrapment negatived the want of 
consent which was an essential element of the crime. Connor v. People, 18 Colo. 373, 33 Pac. 
159 (1893) (larceny); Williams v. Georgia, 55 Ga. 391 (1875) (larceny); State v. Adams, 115 
N.C. 775, 20 S.E. 722 (1894) (larceny). In the third class are cases where physical conditions 
essential to an offense are absent if there be a trap, such as the element of breaking in burglary. 
Regina v. Johnson, Car. & Mar. 218 (1841) (burglary); Love v. People, 160 Ill. sor, 43 N.E. 
710 (1896) (burglary); People v. McCord, 76 Mich. 200, 42 N.W. 1106 (1889) (burglary). 
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tribute to Congress an intent to accomplish a result contrary to what seems to 
be the sound policy unless specific and unequivocal language leaves no room for 
a different interpretation. There is no such language here. It is a recognized 
function of courts so to construe statutes, penal and otherwise, as to avoid ab- 
surd consequences or flagrant injustice. The Chief Justice intimates that cases 
might arise where because of the enormity of the defendant’s act an otherwise 
applicable statute would not receive this restrictive interpretation. His opinion 
also asserts that the defense of entrapment does not consist simply in the fact 
that the particular act was committed at the instance of federal officials, but 
that evidence of predisposition and criminal design of the defendant is admissi- 
ble for the purpose of showing that his act was not altogether the product of 
creative official activity. 

The majority treats as a misconception the view that the defense is in the 
nature of a plea in bar, involving not a denial of guilt but rather an assertion 
that the defendant is entitled to go free whether he be innocent or guilty. In- 
stead it operates to show that defendant was not guilty of the sort of conduct 
which is made criminal by the statute. The Chief Justice asserts, though with- 
out citation of authority, that this view accords with the practice followed by 
the lower federal courts. 

Mr. Justice Roberts regards as unwarranted this reliance upon statutory con- 
struction and insists that the applicable principle is that ‘‘the courts must be 
closed to the trial of a crime instigated by the government’s own agents.’”’ He 
regards the doctrine of entrapment in criminal law as an analogue to the rule 
applied by courts in civil proceedings by virtue of which judicial aid is refused 
“to the perpetration and consummation of illegal schemes” and the use of legal 
processes for the consummation of wrongs is denied. He regards as involving an 
irrelevant balancing of equities between government and the accused the doc- 
trine approved by the majority under which the defendant’s previous course of 
conduct or bad reputation is permitted to be proved, asserting that the govern- 
ment has no equity, and under any sound policy will be denied all advantage 
whenever the offense is instigated by its own official. The implication seems to 
be that there will be no such estoppel of the government where its agent’s con- 
duct amounts to something less than instigation or inducement. His opinion as- 
serts that the view of the minority renders unnecessary any distinction based 
upon the seriousness of the crime. He insists that, since the issue of entrapment 
has no connection with guilt or innocence, it may be raised at any point in the 
proceeding, even by writ of habeas corpus;' also that it is the duty of the court 
at any stage of the case, if proof of entrapment appears, to quash the indictment 
and set the defendant at liberty. 

If the decision of this controversy is made to turn solely upon the moral as- 
pects of the whole matter, Mr. Justice Roberts’ analysis would seem entirely 
convincing. It is difficult to see what bearing the instigation of defendant’s act 
by Martin has upon his guilt or innocence, if those terms are used in the ethical 


8 United States ex. rel. Hassel v. Mathues, (D.C.) 22 F. (2d) 979 (1927). 
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sense. Such instigation becomes legally material only when the instigator is a 
government officer. Since the defendant was ignorant of Martin’s true char- 
acter, it can scarcely be maintained that such character had any effect upon 
the moral quality of his act. In this respect, the present case differs materially 
from that situation where a court imports the requirement of scienter by con- 
struction into a penal statute in order to save a defendant who is morally inno- 
cent.’ But guilt or innocence in a legal sense depends upon whether or not de- 
fendant’s conduct falls within the legal definition of a crime, and the above con- 
siderations do not militate decisively against the propriety of reading an excep- 
tion covering cases of entrapment into a statute. 

The position of the learned justice is not itself free from difficulties. Like the 
Chief Justice he asserts with doubtful justification that the practice in the lower 
courts is in accord with his views.” His opinion seems highly unsatisfactory in 
its treatment of Ex parte United States," which is cited as supporting his posi- 
tion, though interestingly enough it is also cited by the Chief Justice as a sup- 
porting authority. If the case is in point at all, its tendency seems to the writer 
contra to Mr. Justice Roberts’ view. The assertion that the minority position 
has the merit of avoiding the necessity of any distinction based upon the gravity 
of the crime with which a defendant is charged seems a highly questionable one. 
The same considerations of policy which would cause the majority to refrain 
from reading entrapment into a penal statute as a defense would in all probabil- 


° There are a number of instances in which courts have avoided a literal interpretation of 
a penal statute by importing common law defenses into it by construction. See 1 Bishop, 
Criminal Law (oth ed. 1923), § 291b. The leading case is Regina v. Tolson, 23 Q.B.D. 168 
(1889). 

As a matter of fact little attention has been given in the cases in the lower courts to the 
issue which gives rise to the disagreement between the judges here. Mr. Justice Roberts is able 
to cite cases where proof of entrapment resulted in dismissal of prosecution and liberation of the 
defendant before verdict. But in the bulk of the cases the trial court has left the matter to the 
jury under instructions permitting an acquittal. 


™ 242 U.S. 27, 37 Sup. Ct. 72 (1916). In this case the Supreme Court decided, perhaps un- 
fortunately, that the federal courts did not possess inherent power to suspend indefinitely the 
execution of a sentence imposed following a plea of guilty to an indictment charging a federal 
crime upon considerations extraneous to the legality of the conviction. Mr. Chief Justice Hughes 
relies on this case to support his argument that the Court is without power to interfere with the 
prosecution in an entrapment case if the defendant has in fact violated the federal statute, 
merely because of views as to policy which the Court entertains. (See p. 215). Mr. Justice 
Roberts argues that the power to construe which the majority rely upon here should equally 
apply to enable the penalties prescribed by federal criminal law to be modified, but that the de- 
cision in the above case settles that this may not be done. 

The weakness in Mr. Justice Robert’s argument is that the analogies the majority rely upon 
in their process of construction herein had no application to the situation in Ex parte United 
States, once it had been decided that the federal judicial power did not per se include the 
power to suspend which was there exercised. The case on its facts does not necessarily exclude 
the position taken by Mr. Justice Roberts and his colleagues, but that position is difficult to 
reconcile with much of the reasoning of Chief Justice White’s opinion. See 37 Sup. Ct. at 
p. 78. 
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ity cause a court which had adopted the minority view to restrict its definition 
of entrapment in such manner as to exclude a plea in bar or a motion to 
quash.” 

It is possible that the policy underlying the entrapment doctrine will be bet- 
ter effectuated by a rule which leaves the question to the court. Perhaps juries 
will be prone to be influenced unduly by the popularity or unpopularity of the 
statute with the violation of which a defendant is charged if it is left to them to 
pass upon the defense. As against this rather speculative merit, the minor- 
ity view faces the criticism that its rationale involves the assumption of a 
new constitutional doctrine. Once it is admitted that the statute was violated by 
Mr. Sorrells, then it follows from the position adopted that Congress is without 
power to bring a defendant who has been entrapped into a violation of an other- 
wise valid penal statute to the bar of justice. Conceivably that is a defensible 
position, but it seems a rather inconsistent one to be taken by judges who have 
in other cases properly insisted that courts should go to any reasonable extreme 
to avoid deciding an issue of the constitutional power of Congress. If there were 
no reason other than this, it would seem that the majority of the Court were 
justified in disposing of the present case by construction of the statute. 

The question may well be raised, however, as to what constitutional basis 
there would be for the implication of this new limitation. It is true that the 
Supreme Court has refused to permit the use of evidence in criminal prosecu- 
tions, provided a timely objection is made, where it has been obtained by methods 
which violate the express constitutional guaranties against unlawful search and 
seizure. But it must be remembered that the Court, though by a bare major- 
ity, refused to extend this protection by analogy to a case where the methods 
used, while clearly unlawful, were not regarded as violating these constitutional 
prohibitions. The instant case seems in one aspect weaker than the wire- 
tapping case, since it is difficult to see within what constitutional prohibition 
entrapment might be held to fall by analogy. Possibly it might be argued that 
an attempt by Congress to control this matter in a manner contrary to the Su- 
preme Court’s own view of sound policy would be a legislative invasion of the 
field of judicial power. But even under a constitutional system such as ours 
where the content of constitutional doctrine is so largely dependent upon the 
views of the judges as to policy, sound discretion would seem to suggest that 
such a position should not be taken, if it is to be taken at all, until such time as 


necessity requires. a 
i, ARTHUR H. KEntT* 


" It seems unlikely that the doctrine of entrapment could be availed of under either view if 
the crime with which defendant is charged were atrocious in character or threatened the safety 
or vital interests of the government. It is significant that the great majority of the federal cases 
have involved liquor and narcotic violations. 

3 Weeks v. United States, 232 U.S. 383, 34 Sup. Ct. 341 (1914); Agnello v. United States, 
269 U.S. 20, 46 Sup. Ct. 4 (1925). 

“4 Olmstead v. United States, 277 U.S. 438, 48 Sup. Ct. 564 (1928). 

* Professor of Law, the University of Chicago Law School. 
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THE NECESSITY OF MOTION BEFORE TRIAL TO SUPPRESS 
EVIDENCE OBTAINED BY ILLEGAL SEARCH 
AND SEIZURE 


The two cases, Bock v. City of Cincinnati and Tapp v. Same," recently consid- 
ered together by the Court of Appeals of Ohio, Hamilton County, stir interest 
in the question of the admissibility of evidence obtained by illegal search and 
seizure. 

Two views upon the question are now somewhat crystallized; each has com- 
manded analysis and criticism by eminent jurists on the bench and off.” A large 
majority of the courts in this country have held that evidence otherwise com- 
petent is admissible notwithstanding the unlawful method by which it has been 
obtained. On the other hand, a respectable minority, headed by the United 
States Supreme Court, have taken the view that full effect can be given to the 
constitutional guaranties against unreasonable search and seizure and self in- 
crimination only by making such evidence inadmissible against the accused 
party.‘ The Illinois Supreme Court has aligned itself with the latter group.‘ 

However, those courts which follow the minority rule have split on the ques- 
tion as to whether, as a matter of procedure, a defendant must make a motion 
prior to the trial for the return of, or to suppress, the evidence obtained by the 
illegal search and seizure. Two views are evident in the decisions. 

One line of authority adheres to the rule that this is simply a question of com- 


petency of the evidence and, as in cases of other such evidential questions, it is 
proper to make an objection to evidence at the time it is sought to be introduced 
at the trial.° Some of the courts taking this view regard it as the only proper 


1183 N.E. 119 (1932). 


24 Wigmore, Evidence (2nd ed. 1923), 626, §§2183-4; Fraenkel, Concerning Searches and 
Seizures, 34 Harv. L. Rev. 361, 386 (1921); Chafee, The Progress of the Law, 35 Harv. L. Rev. 
673, 694 (1922); Atkinson, Unreasonable Searches and Seizures, 25 Col. L. Rev. 11 (1925); 
Harno, Evidence Obtained By Unlawful Searches and Seizures, 19 Ill L. Rev. 303 (1925); 
Knox, Self Incrimination, 74 Univ. Pa. L. Rev. 139 (1925). 

3 People v. Adams, 176 N.Y. 351, 68 N.E. 636 (1903), aff. in 192 U.S. 585, 24 Sup. Ct. 
372 (1904); People v. Defore, 242 N.Y. 13, 150 N.E. 585 (1926) and cases cited therein. 

4 Amendments IV and V, U.S. Constitution; and see corresponding sections in state con- 
stitutions; Boyd v. United States, 116 U.S. 616, 6 Sup. Ct. 524 (1886); Weeks v. United States, 
232 U.S. 383, 34 Sup. Ct. 341 (1914); Gouled v. United States 255 U.S. 298, 41 Sup. Ct. 261 
(1921); Agnello v. United States, 269 U.S. 20, 46 Sup. Ct. 4 (1925); Grau v. United States, 
278 U.S. 124, 53 Sup. Ct. 38 (1932). No attempt is made to cite the authorities in full. 

S People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923); People v. Castree, 311 Ill. 392, 
143 N.E. 112 (1924). 

6 United States v. Wong Quong Wong, 94 Fed. 832 (1899); State v. Sheridan, 121 Iowa 164, 
94 N.W. 730 (1903); Youman v. Commonwealth, 189 Ky. 152, 224 S.W. 860 (1920); Blum v. 
State, 94 Md. 375, 51 Atl. 26 (1902); Holmes v. State, 146 Miss. 351, 111 So. 860 (1927); Walker 
v. State, 239 Pac. 191 (Okla. Crim. App. 1925); State v. Slamon, 73 Vt. 212, 50 Atl. 1097 (1901); 
State v. Wills, 91 W.Va. 650, 114 S.E. 261, 24 A. L. R. 1398 (1922); and see Holmes v. United 
States, 275 Fed. 49 (1921); Chafee, The Progress of the Law, 35 Marv. L. Rev. 673 (1922). 
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method which may be used to raise the issue,’ whereas most of them hold that it 
is proper to make an objection at the time of the trial, or to make a motion before 
the trial for the return of, or to suppress, the evidence wrongfully obtained. The 
general attitude is, that while this may be a collateral issue, and some delay 
may be caused in settling it, yet it is no more a collateral issue and would cause 
no greater delay than would the raising and settling of an objection to evidence 
for any other reason.’ There would seem to be much merit in this rule. As for 
the accused man, it insures him against losing his immunity from being faced 
with this type of evidence, in those cases where he was unaware that it was going 
to be used until the trial, and so had no earlier chance to protest its use. As for 
the prosecution, it may be contended that it should be prepared to defend 
against any attack upon its evidence, and so it is not an injustice to allow the 
objection to be made at the trial; and, as for the court, it would save the trial 
judge the useless formality of conducting a prior inquiry to determine the com- 
petency of testimony that may never be offered at the trial.° 

Another group of courts uphold the practice that, in order to take advantage 
of the constitutional guaranties, the defendant must make a timely motion, at 
least before the trial has begun, for the return of, or to suppress the use of, the 
illegally obtained evidence.” If he does this, then the court should decide the 
matter at that time, but if it does not then decide the question, it may be raised 
upon objection, when the evidence is offered at the trial. This rule is commonly 
regarded as the orthodox corollary of the original minority rule of the United 
States Supreme Court. The practice was first attempted in 1908 in a federal dis- 
trict court" as a means to circumvent the position of the United States Supreme 
Court in affirming Adams v. People.” Such a motion before trial was successful 


7 Holmes v. State, 146 Miss. 351, 111 So. 860 (1927). 

§ See Youman v. Commonwealth, 189 Ky. 152, 169, 224 S.W. 860, 867 (1920). 

® See Holmes v. State, 146 Miss. 351, 358, 111 So. 860, 861 (1927). 

” Weeks v. United States, 232 U.S. 383, 34 Sup. Ct. 341 (1914); Silverthorne Lumber Co 
v. United States, 251 U.S. 385, 40 Sup. Ct. 182 (1920); Go-Bart Importing Co. v. United 
States, 282 U.S. 344, 51 Sup. Ct. 153 (1931); Farmer v. United States, 223 Fed. 903 (1915); Rice 
v. United States, 251 Fed. 778 (1918); Macknight v. United States, 263 Fed. 832 (1920); 
Youngblood v. United States, 266 Fed. 795 (1920); United States v. Rykowski, 267 Fed. 866 
(1920); Wiggins v. United States, 272 Fed. 41 (1921); United States v. O’Dowd, 273 Fed. 
600 (1921); Brink v. United States, 60 F. (2d) 231 (1932); United States v. Notto, 61 F. (2d) 
781 (1932); People v. Marxhausen, 204 Mich. 559, 171 N.W. 557 (1919); People v. Miller, 217 
Mich. 635, 187 N.W. 366 (1922); Commonwealth v. Valsalka, 37 Atl. 405 (Pa. 1897); State 
v. Hennessy, 114 Wash. 351, 195 Pac. 211 (1921); State v. Dersiy, 121 Wash. 700, 209 Pac. 
837 (1922); State v. Funk, 17 P. (2d) 11 (Wash. 1932); but see People v. Bass, 235 Mich. 
588, 209 N.W. 927 (1926). 

™ United States v. Wilson, 163 Fed. 338 (1908). 


2176 N.Y. 351, 68 N.E. 636 (1903), aff. in 192 U.S. 585, 24 Sup. Ct. 372 (1904). In the 
Adams case the court had permitted evidence obtained by illegal search and seizure to be used 
on the trial over the objections of the defendant, giving as one reason that to allow the ob- 
jection would raise a collateral issue. The new practice escaped that difficulty by trying the 
matter before the trial on the merits. 
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in a later case; and in 1914, the practice was made authoritative by the decision 
in Weeks v. United States." 

To this rule of practice the courts, under the leadership of the United States 
Supreme Court, have since made certain qualifications. The nature of these 
qualifications as well as the extent to which they have gone leads to an inquiry 
as to the true justification for the requirement of a motion before trial. The 
reason for the requirement is not disclosed in the cases dealing with this prob- 
lem. The true reason would seem to be this: if no objection is voiced until the 
offer of the evidence at the trial, the prosecution is not usually aware that the 
method of obtaining the evidence is going to be called into question, and hence 
is rarely prepared to defend it. This is especially true when we consider the way 
the district attorney’s business is conducted, the trials very often being handled 
by officers quite remote from those who executed the arrest and the seizure of 
the evidence, and who are often entirely unfamiliar with the detailed manner by 
which the evidence was obtained. It might be contended, however, that this is 
the fault of the prosecutor’s office and it should not concern the court; if the 
prosecutor chooses to come into court not fully prepared to meet such contin- 
gencies, that is his misfortune and not the defendant’s. The courts, however, 
do not look at it in this way, but having an eye on the practical problems of 
law enforcement, they are somewhat more favorable to the state than exact 
justice would require, and will not permit the prosecution to be thus surprised. 
On the other hand, were the prosecution to be allowed time to prepare its de- 
fense of the evidence, it would entail prolonged interruption of the trial. This 
interruption might be of considerable length, for in these cases very often there 
is a question of whether or not there was probable cause for an arrest, upon 
which depends the legality of the search and seizure. 

That the above suggestions are the real reasons for the rule is verified some- 
what by an observation of the nature of the rule and the two recognized excep- 
tions. The rule allows objections to be taken at the trial if a prior motion before 
trial has been made. The prosecution has then received a warning that certain 
evidence will probably be protested and has had an opportunity to prepare 
for such an objection. The court can require a quick hearing of the arguments 
without injustice to the State and without a long delay of the trial. 

Again, we see this policy silently operating in the cases which are held to be 
within the qualifications of the rule. These are chiefly two. The first qualification 
is illustrated by Gouled v. United States in which the defendant, arrested and 


3 United States v. Mills, 185 Fed. 318 (1911). 

4 232 U.S. 383, 34 Sup. Ct. 341 (1914). 

8 See Gouled v. United States, 255 U.S. 298, 41 Sup. Ct. 261 (1921); Amos v. United States, 
255 U.S. 313, 41 Sup. Ct. 266 (1921); Agnello v. United States, 269 U.S. 20, 46 Sup. Ct. 47 
(1925); State v. Warfield, 184 Wis. 56, 198 N.W. 854 (1924); and see People v. Bass, 235 
Mich. 588, 209 N.W. 927 (1926) and strong dissent therein. 


© Supra, note 15. 
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jailed, is unaware until the trial that evidence has been taken from his premises 
and is to be used against him. In this situation neither side has had a chance to 
be prepared; but the defendant has as the basis for his objection, a constitutional 
right, whereas against him is only a rule of convenience. Balancing these fac- 
tors, the courts decide that in such cases the delay in the trial is warranted. 

The second qualification is recognized in those cases where the unlawful 
seizure of the evidence is not disputed, but is admitted or patent at the time of 
the offer in evidence at the trial.” Obviously in such cases it would do the state 
no good to have time to prepare itself upon this point; it is not unfair, therefore, 
to have a ruling upon the matter at the trial; and it is not inexpedient, for the 
court can decide the question speedily. 

These qualifications seem, then, to confirm the idea that the real reason for 
the rule, and one with some merit, lies in the combined policy of not allowing the 
prosecution to be unduly prejudiced by a surprise attack, or in the alternative, of 
not allowing overlong delays in the trials of cases.” 

In the instant cases, the Ohio Court of Appeals apparently would create an- 
other qualification to the rule. Officers had taken certain evidence from the 
persons and premises of the defendants, without search warrants or probable 
cause to believe the defendants were violating the law. The appellate court held 
that the searches and arrests were unlawful and the evidence so obtained should 
have been excluded upon the defendants’ objections at the trials. It was urged 
on the court that no motion to suppress was made before the trial in either case. 
The authority in favor of such requirement was conceded, and the qualification 
in the Gouled case” was referred to. Then the court lays down what, it is sub- 
mitted, might ground a third qualification to the already rifled motion-before- 
trial rule.” 

What the Ohio Court is suggesting is this: in the haste and confusion of 
police court examination, the defendant, through lack of advice and ignorance 
of his legal rights, or through mere inadvertency, may fail to request a return 
or suppression of ill-gotten evidence; this being true, it would be unfair to de- 

Thus in Amos v. United States, 255 U.S. 313, 41 Sup. Ct. 266 (1921), the government 
witness testified on cross-examination that there had been no warrant for the arrest or search. 


8 The influence of these rather recent decisions creating qualifications will, no doubt, be 
very important in the future considerations of the problem. Justice Cardozo, speaking as 
a member of the New York Court of Appeals, in People v. Defore, 242 N.Y. 413, 150 N.E. 
505 (1926), states that “the procedural condition of a preliminary motion has been sub- 
stantially abandoned, or if enforced at all, is an exceptional requirement.” 

9 Supra, note 15. 


2° 183 N.E. 119, 122 (1932). The Court says: “‘We think, however, in the interest of an 
orderly administration of justice that a motion to suppress should be made before trial upon 
the merits, and the matter should not be raised as a collateral issue upon the trial. It is a 
matter of common knowledge, however, that the daily dockets of police courts are heavy, 
and that matters are presented therein rapidly and without the deliberation incident to 
trials in the upper court. For this reason, the consideration of such collateral matter with 
the case upon its merits, while not approved, may be excused.” 
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prive him of his constitutional immunity from the use of this evidence against 
him; the balance of policy lies on his side rather than in favor of the rule of 
practice. 

The language of the court is not very strong; moreover, the circumstances 
presented a strong case for the application of the rule which requires a motion 
before trial. Far from being undisputed or admitted, the illegality of the search 
and seizure in the case is debatable, depending on whether the court feels that 
probable cause existed for the arrest and search. To decide this fairly would re- 
quire delay in the trial to permit each side to marshal its facts and arguments. 
If the motion before trial rule is to be retained at all, these Ohio cases would seem 
to call for its application. 

It is to be noted, that even if the result of these cases were accepted as proper 
practice, it would not affect the great bulk of cases in which the problem of il- 
legal searches and seizures arises; the instant cases arose in police court, whereas 
the chief source of questions of this nature is felony cases which are tried in the 
felony and circuit courts. The confusion and haste of the police court does not 
exist there and a defendant can find no such excuse, as the Ohio court found for 
him, to excuse his failure to file a timely motion to suppress such evidence. 

Finally, we might regard the cases as other illustrations of a general distaste 
for the motion-before-trial rule. This general attitude might be, in some degree, 
a result of the fact that the question has lately arisen most often in prohibition 
law violation cases; perhaps the courts were less disposed in such cases to insist 
on the prosecution being safe from surprise attacks. 

In any event, if the true tendency of the decisions be to delimit the rule into 
ineffectiveness by a growing number of exceptions, it might be better to adopt a 
simple, uniform rule which allows the objection to be made on the trial in all 
cases. 

Joun N. FEGAN 


THE CONSTITUTIONALITY OF THE ILLINOIS INCOME 
TAX LAW OF 1932 


The recent case of Bachrach v. Nelson*' has made it impossible under the pres- 
ent provisions of the Constitution of Illinois to enjoy the advantages of the typi- 
cal graduated income tax as a source of state revenue. The Illinois Constitution 
states that the General Assembly shall tax property in proportion to its value, 
authorizes a tax on certain designated businesses or occupations and on persons 
or corporations owning or using franchises or privileges, and provides that other 
objects or subjects can be taxed in such manner as may be consistent with prin- 
ciples of taxation fixed in the Constitution.’ The Illinois legislature enacted a 
law imposing a graduated tax upon residents of the state on entire net income, 
upon nonresidents with respect to net income from sources within the state, 


* 182 N. E. gog (Ill. 1932). 2 Const., art. 9, §§ 1, 2. 
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and upon fiduciaries or beneficiaries of estates or trusts respecting such estate or 
trust incomes. A nonresident who pays a tax in another state on income de- 
rived from sources in Illinois could credit such payment on his Illinois tax pro- 
vided the other state allows a similar reciprocal right to nonresidents of that 
state. Nonresidents of Illinois were subjected to an additional penalty to which 
residents were not subjected, to wit, that any failure, willful or otherwise, to file 
a complete return would result in the nonresident’s forfeiting the right to cer- 
tain deductions. The Supreme Court of Illinois in the main case held the in- 
come tax unconstitutional since under the Illinois Constitution the legislature 
could impose only occupation, franchise, or privilege taxes, and property taxes 
based on value; that a tax on income is a tax on property and as such is invalid 
since not levied in proportion to value; and that certain of the provisions with 
regard to nonresidents are violative of the Constitution of the United States. 

Sustaining its conclusion that under the Illinois Constitution the General As- 
sembly can impose only property taxes based on value, in addition to occupa- 
tion, franchise, and privilege taxes, the court reasons historically. An earlier 
Constitution made general property taxation by value the exclusive method of 
apportioning the tax burden.‘ The present Constitution is a virtual re-enact- 
ment of this section.’ The “principles of taxation fixed in this constitution” are 
interpreted as the general property tax, in accordance with which all taxes must 
be imposed except those on businesses, occupations, franchises, or privileges. And 
while the legislature may tax other objects or persons, such taxes must be levied 
by the same ad valorem principle.® 

If carried to its logical conclusion, this decision would mean that it is the duty 
of the Illinois legislature to tax income as property under the Constitution, and 
that the tax on income would have to be according to value. Such a tax would 
be a perversion of the taxing power, since an income of a certain amount would 
have to be regarded as the same amount of cash in hand, which it is not, and 
there would be no graduated feature so that the tax could be imposed upon 
ability to pay. 

When, as at the present time, the state government is in need of new sources 
of revenue it would seem that the court would hesitate before declaring uncon- 
stitutional an income tax when there are authorities by which the tax could be 
sustained. The legislature must decide the policy as to levying and apportioning 
taxes and the courts have no concern with such policy except to see that consti- 
tutional limitations are observed.’ At least one court under a constitution simi- 
lar to that of Illinois has refused. to regard the legislature as restricted by it.* 

3 Laws 1931-32, 1st Sp. Sess. gt. 5 Const. 1870, art. 9, § 1. 

4 Const. 1848, art. 9, § 2. ® Const., art. 9, § 2. 

7 Green v. Frazier, 253 U.S. 233 (1920); Blunt v. U.S., 255 Fed. 332 (1918). 

§ Stanley v. Gates, 179 Ark. 886, 19 S.W. (2d) 1000 (1929). A constitution providing for 
taxation of property according to value and then providing that certain occupations and 
privileges could be taxed does not prohibit imposition of an income tax under the doctrine of 
expressio unius est exclusio alterius. 
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However, the Illinois Constitution declares that the General Assembly shall 
provide revenue by levying property taxes by valuation, and the court seizes 
upon this as excluding all other forms of taxes not expressly permitted by the 
Constitution.’ A constitutional declaration that all property shall be taxed in 
proportion to its value is mandatory.” Under the present Constitution of IIli- 
nois the legislature can impose an income tax only if it is regarded as a tax on 
property, and the tax as such is invalid since levied on the basis of graduation 
instead of valuation as required by the Constitution. Where the Constitution 
of Illinois was not involved, the Supreme Court of Illinois has not regarded an 
income tax as a tax upon the particular property or business from which such 
income is derived." 

There is a decided split of authority as to whether or not an income tax is a 
tax on property. In the principal case the Illinois court takes its stand with 
those jurisdictions recognizing income as property within constitutional pro- 
visions respecting taxation.” Such a tax is within a constitutional provision 
limiting the tax rate to a certain percentage of the value of the taxable property 
within the state," and a tax on incomes derived from property must conform to 
a constitutional requirement that property taxes be proportional. A tax im- 
posed upon incomes of individuals and partnerships is held by the same jurisdic- 
tion to be a tax on property and not an excise tax." 

Numerous other courts decide that an income tax is not a tax on property so 
as to come within a constitutional requirement that all property taxes be laid 
according to value."? An income tax is an excise, not a property tax.” One 


9 Const., art. 9, § 1. 

% San Pedro R. Co. v. Los Angeles, 180 Cal. 18, 179 Pac. 393 (1919). 

" Provisions in a lease requiring the lessee to pay, when due, all taxes, of every kind, levied 
upon the real estate demised or upon any improvements thereon, or upon any interest of the 
lessor in or under the lease, do not require the lessee to pay the Federal income tax of the lessor 
on the rentals received under the lease. Young v. Illinois Athletic Club, 310 Ill. 75, 141 N.E. 
369 (1923). 

” State v. Pinder, 30 Del. 416, 108 Atl. 43 (1919); Opinion of the Justices, 266 Mass. 583, 
165 N.E. goo (1929). 

3 Eliasberg Bros. Mercantile Co. v. Grimes, 204 Ala. 492, 86 So. 56, 11 A.L.R. 300 (1920). 

“4 Opinion of the Justices, 220 Mass. 613, 108 N.E. 570 (1915). 


*s Eaton, C. & P. Co. v. Commonwealth, 237 Mass. 523, 130 N.E. 99 (1921). 


© Stanley v. Gates, 179 Ark. 886, 19 S.W. (2d) 1000 (1929); Waring v. Savannah, 60 Ga, 
93 (1878); Featherstone v. Norman, 170 Ga. 370, 153 S.E. 58 (1930); Glasgow v. Rowse, 43 
Mo. 479 (1869); Ludlow-Saylor Wire Co. v. Wollbrinck, 275 Mo. 339, 205 S.W. 196 (1918) 

“(which the Supreme Court of Illinois cited in support of the principal case). 

7 Sims v. Ahrens, 167 Ark. 557, 271 S.W. 720 (1925); Diefendorf v. Gallet, 10 P. (2d) 307 
(Idaho 1932); A Miss. statute protided for a tax on all annual incomes, with certain exceptions. 
PI., state revenue agent, sued to recover from def. corporation an income tax. Def. contended 
tax was one on property and void because the property was not assessed in proportion to value 
as required by state constitution. Held, it was an excise and not a property tax, and hence pl. 
should recover. Hattiesburg Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4, 25 A.L.R. 
748 (1921); Opinion of the Justices, 77 N.H. 611, 93 Atl. 311 (1915); “While there is some au- 
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court’s approach to the problem is that an income tax is a tax, not.on property, 
but against the recipient of the income." The textwriters apparently would not 
favor the principal case but would agree with the courts which hold that an in- 
come tax is not a tax on property.” 
Another classification would be on the basis of two Supreme Court cases. In- 
come derived from real and personal property is itself property and so an income 
tax is a tax on property insofar as it taxes the income from property; a tax on in- 
come derived from trades, professions, or vocations is a tax not upon property 
but upon activity and is an excise tax.” Under this classification that portion of 
the tax levied upon income from occupations would not have to conform to the 
constitutional requirement of levy according to the value of the property, but 
since it would not be a property tax, it could not be upheld under the Constitu- 
tion as interpreted by the court in Bachrach v. Nelson. And even if permitted 
under the Constitution of Illinois the result would be undesirable since the ex- 
cise would place upon incomes from occupations alone a burden which the legis- 
lature intended to be borne as well by income from property, and which would 
not be subject to tax because it was not levied on a basis of valuation. It is sub- 
mitted that the true holding of the Pollock case was that a tax upon income 
from property was such a direct tax as was required to be apportioned under 
the provisions of the Federal Constitution existing at the time of the case, and 
that the doctrine of the case should be strictly confined. Logically, a tax upon 
income from property is not the same as a tax upon property itself, since a tax 
on property is imposed whether or not the property produces income, and a tax 
on income from property is imposed only if the property produces income. 
States are subject to the equal protection clause in exercising taxing power;”' 
the requirement being that the state refrain from arbitrary classification in ex- 
erting the taxing power.” It follows that a graduated income tax is not con- 
trary to the equal protection clause.*? A state may impose a tax on the incomes 
of nonresidents arising from any business or occupation carried on within the 
state without violation of due process.*4 If such a tax does not give nonresidents 


thority to the contrary, the view more generally taken is that an income tax is not a tax on 
property, but is more nearly within the category of excise taxes.” 61 C.J., Income Taxes, 
1559, §§ 2306, et seq. 

8 Norris v. Cary, 238 N.W. 415 (Wis. 1931). 


"9 Black, Income and Other Federal Taxes (4th ed. 1919), § 2; Cooley, Taxation (4th ed. 
1924), 3477, §§ 1743-1751. 

» Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895); Brushaber v. Union Pac. R. 
Co., 240 U.S. 1 (1916). 

4 Ohio Oil Co. v. Conway, 281 U.S. 146 (1930). 

Quaker City Cab Co. v. Commonwealth of Pa., 277 U.S. 389 (1928); 28 Col. L. Rev. 972 
(1928); 27 Mich. L. Rev. 800 (1929). 

23 Const., U.S., Amend. 14; State v. Frear, 148 Wis. 456, 134 N.W. 673 (1912), writ of error 
dismissed, 231 U.S. 616 (1913). 

4 Const., U.S., Amend. 14; Shaffer v. Carter, 252 U.S. 37 (1920); 20 Col. L. Rev. 457 (1920); 
18 Mich. L. Rev. 547 (1920). 
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the benefit of exemptions given residents of the state, it is void as abridging the 
privileges and immunities of citizens of the United States, and it is not remedied 
by allowing the nonresident to deduct from his tax a tax paid on such income in 
the state of his residence, if such state allows a like deduction by nonresidents 
within its borders; a state cannot barter away the rights of its citizens to the en- 
joyment of the privileges and immunities clause, and discrimination cannot be 
corrected by retaliation.’ 
Joun N. HuGHEs 


ANNULMENT OF MARRIAGE FOR FRAUDULENT 
MISREPRESENTATION 


The question whether a fraudulent misrepresentation as to fortune is ground 
for annulment of marriage was presented in New York in the recent case of 
Shonfeld v. Shonfeld.* Reversing the Appellate Division, the Court of Appeals, 
by a divided bench (4 to 3), decided that it was error to hold as a matter of law 
that the misrepresentation could not be material. 

The court, speaking through Crouch, J., based its decision on the New York 
statute,” declaring that “‘Marriage, so far as its validity in law is concerned, con- 
tinues to be a civil contract, to which the consent of parties capable in law of 
making a contract is essential,” as interpreted in Di Lorenzo v. Di Lorenzo. As 


the fraud which will invalidate a marriage has never been precisely defined, the 
court is left free to meet each case as it arises. It need not necessarily concern 
what are commonly called the “essentials” of the marriage relation, but will be 
sufficient if it is material to the giving of consent, in the sense that if the mis- 
representation had not been made, the consent would not have been given. 


The misrepresentation was not a mere exaggeration or misstatement of her means or prospects, 
which might or might not be an incentive to marriage. It was a definite statement of an exist- 
ing fact without which, as the defendant clearly understood, no marriage was presently 
practicable.3* 


A vigorous dissenting opinion was written by Crane, J., in which the con- 
struction of the statute given in the Di Lorenzo case, upon which the court re- 
lied, was critically assailed as dictum. A marriage is something more than a 
mere civil contract; it results in a status, to which legal rights and liabilities 
attach in which the state has an interest. Fraud which will invalidate such a 


*s Const., U.S., art. 4, § 2; Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920); 20 Col. 
L. Rev. 457 (1920); 18 Mich. L. Rev. 547 (1920); 29 Yale L. Jour. 799 (1920). 

* 260 N.Y. 477, 184 N.E. 60 (1933), reversing 258 N.Y. S. 338. 

2C. 14, § 10 of the New York Cons. Laws (Domestic Relations Law). 


3174 N.Y. 467, 67 N.E. 63, 63 L.R.A. 92 (1903). See also comments in 1 Corn. L. Quar. 
48 (1916) and 6 Corn L. Quar. 199, 401 (1921). 


* Shonfeld v. Shonfeld, 260 N. Y. 477, 184 N.E. 60, 62 (1933). 
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relation must be serious and important and must be of such a nature as to mis- 
lead a reasonably prudent person. But 


the marriage in this case was a mere matter of bargain and sale. The woman bought the man 
for $6,000, and because she failed to have the money the man seeks to have the marriage an- 
nulled Sufficient for this case to say that the mere statement of the woman that she 
had $6,000 was not sufficient to deceive a reasonably prudent and careful man, and under the 
circumstances stated here is not of sufficient importance to the marriage contract to move a 
court of equity to annul it.» 


It has been very generally stated in the reports and textbooks that the 
fraud which will invalidate a marriage contract must touch some of the so-called 
“essentials” of the marriage relation. A mere misrepresentation as to some of 
the “incidentals” of the relation is stated to be insufficient. Such “incidentals” 
have been stated to include fortune, rank, character, and health. As to fortune 
and rank the decisions probably bear out the statement.’ But there has been a 
growing tendency to relax the general rule as to character and health, especially 
where the complainant was young and inexperienced and the fraudulent mis- 
representation or concealment has been particularly gross and would result in a 
shocking mismating, as where the defendant was a notorious criminal.’ An Ala- 
bama court decreed an annulment for fraudulent representations as to name, 


3 Shonfeld v. Shonfeld, 260 N. Y. 477, 184 N.E. 60, 62, 65 (1933). 

4See Madden, Domestic Relations (1931), 15; Bishop, Marriage and Divorce (1892), 
§ 450; Eversley, Domestic Relations (1926), 29; 18 R.C.L. 414; 38 C. J. 1302. Note Wakefield 
v. Mackay, 1 Phill. Ecc. 134, 1 Hagg. Consist. 394, where Lord Stowel said, “‘A man who means 
to act upon such representations (character, fortune, or health) should verify them by his own 
inquiries. The law presumes that he uses due caution in a matter in which his happiness for 
life is so materially involved, and makes no provision for the relief of a blind credulity however 
it may have been produced.” 


5 Mayer v. Mayer, 207 Cal. 685, 279 Pac. 783 (1929); Marshall v. Marshall, 212 Cal. 
736, 300 Pac. 816, 75 A.L.R. 661 (1931); Williams v. Williams, 32 Del. 39, 118 Atl. 638 (1922); 
Wier v. Still, 31 Iowa 107 (1870); Chipman v. Johnston, 237 Mass. 502, 130 N.E. 65, 14 A.L.R. 
119 (1921), discussed in 19 Mich. L. Rev. 881-82; Heath v. Heath, 159 Atl. 418 (N.H. 1931), 
disapproving liberal dicta in Gatto v. Gatto, 79 N.H. 177, 106 Atl. 493 (1919); Woodward v. 
Heichelbech, 97 N.J. Eq. 253, 128 Atl. 169 (1925); Jakar v. Jakar, 113 S.C. 295, 102 S.E. 337 
(1919), although the defendant was admittedly a “‘villain of the deepest dye’’; and probably 
Klein v. Wolfsohn, 1 Abb. N. Cas. 134 (N.Y. 1876). Contra, Robert v. Robert, 150 N.Y.S. 
366 (1914); and Raia v. Raia, 214 Ala. 391, 108 So. 11 (1926), where the complainant was very 
young and allegedly feeble-minded. For dicta in accordance with the general rule as to fortune 
and rank, see Lyon v. Lyon, 230 IIl. 366, 82 N.E. 850 (1907); Bielby v. Bielby, 333 Ill. 478, 
165 N.E. 235 (1929); Brown v. Scott, 140 Md. 258, 117 Atl. 144, 22 A.L.R. 810 (1922); Keyes 
v. Keyes, 26 N.Y.S. 910 (1893); Fish v. Fish, 39 N.Y.S. 537 (1896); Glean v. Glean, 75 N.Y.S. 
622 (1902); Bahrenburg v. Bahrenburg, 150 N.Y.S. 589 (1914); Minner v. Minner, 238 N.Y. 
529, 144 N.E. 781 (1924); Lapides v. Lapides, 254 N.Y. 73, 171 N.E. 911 (1930); Maynard v. 
Hill, 125 U.S. 190 (1888). For dicta as to sufficiency of such fraud, see Gatto v. Gatto, 79 N.H. 
177, 106 Atl. 493 (1919), where the court very caustically assails the argument of public 
policy; disapproved in Heath v. Heath, 159 Atl. 418 (N.H. 1932); Cox v. Cox, 110 Atl. 924 
(N.J.Eq. 1919); Caruso v. Caruso, 104 N.J.Eq. 588, 146 Atl. 649 (1929). 

6 Brown v. Scott, 140 Md. 258, 117 Atl. 144, 22 A.L.R. 810 (1922). 
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character, and financial ability, where the complainant was very young and al- 
legedly feeble-minded.’ 

But even in the absence of such special circumstances, some courts have de- 
creed an annulment where there has been gross misrepresentation as to char- 
acter.* A New York court held a misrepresentation as to honesty sufficient.’ 
Facts suggesting the existence of a conspiracy to defraud an old man (the com- 
plainant) of his property by marriage were held sufficient by the Michigan Su- 
preme Court.” And annulments have recently been granted in New York for 
the false representation of the defendant that he loved the complainant and had 
money where his purpose in getting married was to evade the immigration 
laws," and for a misrepresentation as to citizenship where it resulted in the ex- 
patriation of the complainant.” 

The early New York cases, supported by several recent decisions and numer- 
ous dicta, were generally to the effect that marriage is something more than a 
contract; it is a status.% 

But the conception of marriage as predominantly contractual was developed 
in 1903 when the New York Court of Appeals decided Di Lorenzo v. Di Lorenzo." 

It is upon the authority of this case that the Shonfeld case is decided, as 
well as many of the other New York cases to be considered. It is the argument 
of the dissenting justices that this statement in the Di Lorenzo case is dictum 
and therefore not binding on the New York Court of Appeals. But is it? It is 
submitted that the fraud in the Di Lorenzo case (representation to the com- 


plainant that the child shown him by the defendant was theirs when in fact the 

7 Raia v. Raia, 214 Ala. 391, 108 So. 11 (1926). 

§ Dooley v. Dooley, 93 N.J.Eq. 22, 115 Atl. 136 (1921); contra, Wier v. Still, 31 Iowa 107 
(1870). 

9 Sheridan v. Sheridan, 186 N.Y.S. 470 (1921). 

Gillett v. Gillett, 78 Mich. 184, 43 N.W. 1101 (1889) (a very incomplete report). 

™ Rubman v. Rubman, 251 N.Y.S. 474 (1931) (excellent survey of cases). 

” Truiano v. Truiano, 201 N.Y.S. 573 (1923), discussed in 24 Col. L. Rev. 433, 8 Minn. L. 
Rev. 341, and 33 Yale L. Jour. 793 (1924). 

83 Fish v. Fish, 39 N.Y.S. 537 (1896); Svenson v. Svenson, 178 N.Y. 54, 70 N.E. 120 (1904); 
Schaeffer v. Schaeffer, 144 N.Y.S. 774 (1913); Miner v. Miner, 238 N.Y. 529, 144 N.E. 781 
(1924); and see Lapides v. Lapides, 254 N.Y. 73, 171 N.E. g11 (1930) for approval of this 
“status” theory of marriage. 

4174 N.Y. 467, 67 N.E. 63, 63 L.R.A. 92 (1903) where the court said 

While, then, it is true that marriage contracts are based upon consideration peculiar to 
themselves and that public policy is concerned with the regulation of the family relation, 
nevertheless, our law considers the marriage in no other light than as a civil contract 
There is no valid reason for excepting marriage contracts from the general rule (of contracts). 
.... If the plaintiff proves to the satisfaction of the court that through a misrepresentation 
of some fact, which was an essential element in the giving of his consent to the contract of 


marriage and which was of such a nature as to deceive an ordinarily prudent person, he has 
been victimized, the court is empowered to annul the marriage. 


It is to be observed that the New York courts have not carried the contractual concept of 
marriage to its logical extreme of permitting the parties mutually to rescind or abandon the 
contract. 
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defendant had given birth to no child at all) would not be sufficient ground for 
the annulment of the marriage in most jurisdictions. That fraud did not go to 
any of the so-called “essentials” of the marriage. But it was a material induce- 
ment (i.e., saving the honor of the defendant, legitimating the child, etc.) to the 
complainant’s consenting to the marriage. It may be that the construction of 
the statute given by the Court of Appeals in that case was questionable, as the 
court has repeatedly admitted, since and lastly in the Shonfeld case, that the 
statute was merely declaratory of the existing law; and it would seem that such 
a fraud would be insufficient before.*s But in deciding the Di Lorenzo case as it 
did it was necessary for the Court of Appeals to make such a broad statement as 
to the contractual nature of marriage. And it has been repeatedly followed in 
New York.” 

The cases cited by Judge Crouch in his opinion do fully bear out his conclu- 
sion that the fraud need not necessarily go to the essentials of the marriage.” 
And in 1914 the Appellate Division of the New York Supreme Court decreed an 
annulment where the complainant was induced to marry the defendant by his 
misrepresentation that they would put their money together and buy a hotel, 
and it appeared that the defendant had never any intention of carrying out his 
declared intention.” 

It is thus seen that the decision in the Shonfeld case is not at all revolutionary 
in New York, that substantially identical facts were held ground for annulment 
almost two decades ago, that it is a logical result of the principles announced in 


's Klein v. Wolfsohn, 1 Abb. N. Cas. 134 (1876). Note the construction given to similar 
statutes as merely declaratory in Lewis v. Lewis, 44 Minn. 124 (1891); Willets v. Willets, 76 
Neb. 228 (1906); Thorne v. Farrar, 57 Wash. 441 (1910); Wells v. Talham, 180 Wis. 654, 194 
N.W. 36, 33 A.L.R. 827 (1923). 


6 See Domschke v. Domschke, 122 N.Y.S. 892 (1910); Robert v. Robert, r50 N.Y.S. 366 
(1914); Griffin v. Griffin, 204 N.Y.S. 131, aff’d in 205 N.Y.S. 926 (1924); Rutstein v. Rutstein, 
222 N.Y.S. 688 (1927); Beard v. Beard, 238 N.Y. 599, 144 N.E. 908 (1924), aff’g. 201 N.Y.S. 
886 (1924). See further the cases cited in Crouch, Annulment of Marriage for Fraud in New 
York, 6 Corn. L. Quar. 401 (1921). Judge Crouch says, at p. 405, 

It wiped out any limitation of the field of materiality which, for considerations of public 
policy, had been confined to facts going to the essence of the marriage relation. It applied to 
the marriage contract the rule applicable to all other contracts that the misrepresentation of 
any material fact, including consent, justifies rescission Public policy does not enter 
into the matter The court, deliberately as it seems, excluded its consideration. At the 
very outset of its opinion it stamped as error the holding of the Appellate Division that con- 
siderations of public policy took the marriage relation so far out of the domain of ordinary 
contracts as not to warrant annulment. While it recognized that public policy is concerned 
with the regulation of the family relation, ‘‘Nevertheless,”’ it said, ‘‘our law considers marriage 
in no other light than as a civil contract’’; and hence that there was no valid reason for except- 
ing the marriage contract from the general rule. When the cases in this and other states holding 
the older doctrine were pressed to the attention of the court, it put them aside without attempt 
at explanation or differentiation and, relying upon the plain provisions of our statute and the 
established rules applicable to contracts generally, laid down the rule quoted above. 


17 Domschke v. Domschke, 122 N.Y.S. 892 (1910); contra Glean v. Glean, 75 N.Y.S. 622 
(1g02). 
8 Robert v. Robert, 150 N.Y.S. 366 (1914). 
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the Di Lorenzo case, and that it is probably in line with the changed social atti- 
tudes toward marriage.” 

A factor of undoubted significance in the development of this liberal attitude 
of the New York courts toward annulment is the restriction of absolute divorce 
to only one ground, namely, adultery.” 

With this decision, the New York Court of Appeals seems to have definitely 
accepted the logical result of the Di Lorenzo case; and there seems to be consid- 
erable reason and justification for the decision, in view of the statutory situa- 
tion. But it can well be doubted whether the courts of other jurisdictions will 
follow, unless they should become convinced that there is less “public policy” in 
denying relief where the domestic difficulties have already been aired in court 
than in granting it at the request of the parties, where divorce is difficult or un- 
desirable. 

CLIFFORD J. HyNNING 


THE CONSTITUTIONALITY OF THE DECLARATORY 
JUDGMENT 
Proponents of the declaratory judgment as a necessary procedural reform’ 
may we'l be heartened by a recent decision? handed down by the United States 
Supreme Court. After a steady march of approval through numerous state 
courts,’ the constitutionality of the declaratory judgment as a “‘case”’ or “‘con- 
troversy”’ received a set back at the hands of our highest tribunal in a number 


'? See Ogburn, The Changing Family, 23 Pub. Am. Sociological Soc., 124—133 (1928), re- 
printed in Reuter and Runner, The Family (1931), 150-156. Also see Recent Social Trends 
(1933), 661-708. Vanneman, Annulment of Marriage for Fraud, 9 Minn. L. Rev. 497, says, 
at page 517, 

The mores of the day are not the same as of a hundred years ago. People look upon the 
marriage relation differently. This point is evident at every point in the marriage relation. It 
is submitted that a judicious application of the liberal view of the New York courts is in 
harmony with present day social attitudes, and that the law cannot hope to modify social 
concepts but will eventually itself be modified thereby as the present trend rather definitely 
shows. 

2 See Wells v. Talham, 180 Wis. 654, 194 N.W. 36, 33 A.L.R. 827 (1923), suggesting this 
explanation. 

* Borchard, The Constitutionality of Declaratory Judgments, 31 Col. L. Rev. 561 (1931), 
The Declaratory Judgment—A Needed Procedural Reform, 28 Yale L. Jour. 1, 105 (1918), 
The Declaratory Judgment in the United States, 37 W.Va. L. Rev. 127 (1931), Judicial Relief 
for Peril and Insecurity, 45 Harv. L. Rev. 793 (1932); Cooper, Locking the Stable Door Before 
The Horse Is Stolen, 16 Ill. L. Rev. 436 (1921); Dodd, Progress of Preventive Justice, 6 Am. 
Bar Ass'n. Jour. 151 (1920); Rice, The Constitutionality of the Declaratory Judgment, 28 W. 
Va. L. Rev. 1 (1921); Sunderland, Modern Evolution in Remedial Rights—The Declaratory 
Judgment, 16 Mich. L. Rev. 69 (1917). 


? Nashville, Chattanooga and St. Louis Railway v. Ray C. Wallace, Comptroller of the 
Treasury of Tennessee, etc., 53 Sup. Ct. 345 (1933). 


3 For a complete tabulation of states and decisions therein, see Borchard, The Constitu- 
tionality of Declaratory Judgments, 31 Col. L. Rev. 561, notes 3 and 4 (1931). 
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of dicta‘ several years ago. After a full reconsideration of the problem, a unani- 
mous court has apparently changed its point of view, and the constitutionality 
of this procedural device is now established. 

The case arose under the following circumstances: A Tennessee statute pro- 
vided for an excise tax on gasoline from each seller, storer or distributor of gaso- 
line for the privilege of doing a gasoline business in Tennessee. The appellant 
railroad which purchased all of its gasoline outside of the state, brought the 
gasoline into Tennessee and stored it in private tanks for immediate use. A 
large percentage of the gasoline taxed was withdrawn and used outside of the 
state. Practically all of the gasoline was used in one form or another in opera- 
tion of the railroad’s transportation system. The appellant brought an action 
under the Tennessee Uniform Act on Declaratory Judgments against the taxing 
authorities to procure a judgment declaring that it was not in the business of 
storing or distributing gasoline and that the tax was a burden on interstate com- 
merce. The Tennessee courts ruled against the appellants. An appeal was then 
taken to the United States Supreme Court. In setting the case down for a hear- 
ing, the latter court invited the attention of counsel to the question whether a 
“case’’ or “‘controversy”’ was presented, in view of the proceedings in the state 
court which were brought for a declaratory judgment. Held, that the levy did 
not burden interstate commerce and the United States Supreme Court had 
jurisdiction of the appeal. 

The importance of the decision lies in the court’s pronouncement as to the 


validity of the declaratory judgment. This is doubly interesting. Not only is 
the present position of the court contrary to that previously announced,’ but a 


4 Liberty Warehouse Co. v. Grannis, 273 U.S. 70, 47 Sup. Ct. 282 (1927); Willing v. Chicago 
Auditorium Co., 277 U.S. 274, 48 Sup. Ct. 507 (1927); Warehouse Co. v. Tobacco Growers, 
276 U.S. 71, 48 Sup. Ct. 291 (1927). 

’ Liberty Warehouse Co. v. Grannis, 273 U.S. 70, 47 Sup. Ct. 282 (1927). Ky. enacted a 
state co-operative statute. Certain Ky. warehousemen brought actions under the Ky. Declara- 
tory Judgments Act for a declaration that this act was unconstitutional. The Ky. court ren- 
dered a declaratory judgment holding the Warehouse Act constitutional. Nonresident ware- 
housemen thereupon brought an action in the federal district court under the Federal Con- 
formity Act, 17 Stat. 196 (1872), 28 U.S.C. § 724 (1926), for a declaration that the act was un- 
constitutional. The court held that the proceedings were improper under the Conformity Act, 
and further that the court had no jurisdiction to decide a case brought under a state declaratory 
judgment statute as not constituting a ‘‘case” or “controversy.” See Note, 36 Yale L. Jour. 
845 (1927). 

Willing v. Chicago Auditorium Co., 277 U.S. 274, 48 Sup. Ct. 507 (1927). The association 
brought a suit in the state court in the nature of a bill to remove a cloud on title. This was re- 
moved to the federal district court on grounds of diversity of citizenship. The Circuit Court of 
Appeals, Seventh Circuit, reversed the dismissal of the suit for want of equity jurisdiction. The 
Supreme Court reversed the Circuit Court of Appeals, holding that the case was not one within 
the equity jurisdiction of the court and that what the plaintiff sought was a declaratory judg- 
ment. This relief was declared to be beyond the power of the Federal Courts since it did not 
present a “‘case’’ or ‘‘controversy.’”’ See notes on above cases in 25 Mich. L. Rev. 529 (1927); 
100 Cent. L. Jour. 95 (1927); 13 Va. L. Rev. 644 (1927); 36 Yale L. Jour. 845 (1927); 23 Ill. L. 
Rev. 595 (1929); 38 Yale L. Jour. 104 (1928). 
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unanimous court went out of its way to give the problem complete considera- 
tion. The mere holding that the court had appellate jurisdiction to review the 
final judgment of a state court involving a federal question would have relieved 
the court from the necessity of overruling its previous dicta.® It is difficult to 
imagine what motivated the court’s previous hostility.’ That the court went out 
of its way to deal body blows to the constitutionality of the declaratory judg- 
ment in earlier cases is clear. This tardy adoption by the United States Su- 
preme Court of a view long accepted by the state courts is probably the result 
of a complete and clear analysis of the declaratory judgment.® 

From the thread that runs through a number of decisions we may gather what 


6 It was argued by Mssrs. Borchard and Clark who filed a brief as “amici curiae” that a 
decision by the Supreme Court that the judgment of the Supreme Court of Tennessee is not 
subject to appeal, would have the effect of rendering doubtful if not of nullifying an established 
procedure of a state court. Such control of state court procedure should not be assumed by the 
Supreme Court except under an overriding federal law. Or if the appeal is refused, the judg- 
ment may be binding on all concerned. ‘“‘Thus a state court would make a judgment against a 
federal right which would remain unchallenged.” It follows that the issue set at rest by Martin 
v. Hunter’s Lessees, 1 Wheat. 304 (1816), that a state court cannot interpose its judgment 
against that of the United States Supreme Court on a question of federal right (there of title 
under a treaty with a foreign country), may be revived. P. 17 of brief. 

7A note in 45 Harv. L. Rev. 1089 (1932) seeks to justify the court’s earlier stand on the 
grounds that: (1) Issues presented in the federal courts lack the essentials of a “‘case’’ or ‘“‘con- 
troversy;” (2) Since the Supreme Court deals with constitutional questions and statutory con- 
struction and because under declaratory judgment procedure such questions are apt to be pre- 
sented without an adequate record of the facts and with insufficient practical experience of the 
actual operation of the statute; (3) It is inadvisable to require federal courts to determine in 
advance the legal consequences of certain acts. 

See answer in a Note, 41 Yale L. Jour. 1195 (1932), wherein the author contends that the 
above rationalization has “the disadvantage of proceeding on assumptions as to declaratory 
judgments which have but little relation to the facts.” 


§ The Grannis case, supra note 4, could have been decided merely on the fact that the state 
declaratory judgment statute was not such a procedural matter as to come within the Con- 
formity Act. See 40 Harv. L. Rev. 903 (1927). 


In the Willing case, supra note 4, Mr. Justice Stone said, 

I concur in the result. It suffices to say that the suit is plainly not one within the equity jur- 
isdiction conferred by secs. 24 and 28 of the judicial code. But it is unnecessary, and I am 
therefore not prepared to go further and say anything in support of the view that Congress 
may not constitutionally confer on the federal courts jurisdiction to render declaratory judg- 
ments in cases where that form of judgment would be an appropriate remedy, or that this court 
is without constitutional power to review such judgments of state courts when they involve a 
federal question. 


The commentators support the view taken by Mr. Justice Stone. Grinnel, 13 Mass. L. 
Quar. 50 (1928); Langmaid, 23 Ill. L. Rev. 595 (1924); 41 Harv. L. Rev. 232 (1928); 43 Harv. L. 
Rev. 1290 (1930); 38 Yale L. Jour. 104 (1928). 


® That the Supreme Court appears to attribute to the Liberty Warehouse cases as well as to 
the Willing Case, a variety of meanings, none of which has any proper relation to the declara- 
tory judgment, would seem to follow from the fact that the court will not render advisory opin- 
ions, or decide moot cases, or pass on conclusions of an administrative body. Obviously, it is 
not a proper exercise of judicial power for a court to render advisory opinions and the action for 
a declaratory judgment cannot be employed to such an end. Borchard, 31 Col. L. Rev. 561, 
504 (1931). See cases cited therein. 
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essentials are necessary to constitute a “case” or “‘controversy”’ as required un- 
der Article 3 Section 2 of the Federal Constitution.” There must be adverse 
parties ;* the judgment rendered must be conclusive and binding; the issue 
must be specific*—not moot ;* and substantial legal interests must be involved." 
In his clever handling” of the Grannis and Willing decisions in the main case 
one feels that Mr. Justice Stone had his tongue in his cheek. These cases, like 
the instant one, probably contained all the operative requirements the courts 
had previously announced as prerequisite to a “‘case”’ or “controversy.’’ One is 
led to conclude that after a cursory study of the declaratory judgment procedure 
in the earlier cases, the court confused such a judgment with a moot case.” A 
careful reading of all these cases will convince one that they contained live is- 


to Art. 3, § 2 provides that: “The judicial power shall extend to all cases, in Law and Equity, 
arising under the constitution, the Laws of the United States (and) to controversies between 
two or more states.” 

™ South Spring Gold Mining Co. v. Amador Midion Gold Mining Co., 145 U.S. 300, 12 
Sup. Ct. 921 (1891); Muskrat v. United States, 219 U.S. 346, 31 Sup. Ct. 250 (1910). 

% Gordon v. United States, 117 U.S. 697 (1885); Postum Cereal Co. v. California Fig Nut 
Co., 272 U.S. 693, 47 Sup. Ct. 284 (1926). 

3 New Jersey v. Sargent, Atty. Gen., et al., 269 U.S. 328, 46 Sup. Ct. 122 (1925). 

“4 Barker Painting Co. v. Local No. 734, Brotherhood of Painters, Decorators, and Paper- 
hangers of America et al., 281 U.S. 462, 50 Sup. Ct. 356 (1929). 


s Fairchild v. Hughes, 258 U.S. 126, 42 Sup. Ct. 274 (1921); Texas v. Interstate Commerce 
Commission, 258 U.S. 158, 42 Sup. Ct. 261 (1922); Massachusetts v. Mellon, 262 U.S. 447, 43 
Sup. Ct. 597 (1922); New Jersey v. Sargent, 269 U.S. 328, 46 Sup. Ct. 122 (1925). 

1“ | |. ora decision advising what the law would be on an uncertain or hypothetical state 
of facts, as was thought to be the case [italics ours] in Liberty Warehouse Co. etc.” 


7 “Herein lies the distinction between declaratory judgments and moot cases or advisory 
opinions. The declaratory judgment is a final one, forever binding on the parties on the issues 
presented; the decision of a moot case is mere dictum, as no rights are effected thereby; while 
an advisory opinion is but an expression of law as applied to certain facts not necessarily in 
dispute and can have no binding effect on any future litigation between interested parties.” 
Anway v. Grand Rapids Ry. Co., 211 Mich. 592, 179 N.W. 350 (1920). 

Borchard and Clark, op. cit., supra, note 6, present the following collection of cases to indi- 
cate the prerequisites of a declaratory judgment in the state courts: 

The declaratory judgment involves and implies an actual controversy. Hess v. Country 
Club Park, 213 Cal. 613, 296 Pac. 300 (1931); Sheldon v. Powell, 99 Fla. 782, 128 So. 258 
(1930); Karihers Petition (no. 1), 284 Pa. 455, 131 Atl. 265 (1925). Cases have been dismissed 
for lack of justiciable controversy, either because of want of necessary legal interest in the issue 
upon the part of the plaintiff or defendant, Garden City News v. Hurst, 129 Kan. 365, 282 Pac. 
720 (1929); Perry v. City of Elizabethton, 160 Tenn. 102, 22 S.W. (2d) 359 (1929); or because 
the parties were not adverse in interest, Crawford v. Favour, 34 Ariz. 13, 267 Pac. 412 (1928); 
Reese v. Adamson, 297 Pa. 13, 146 Atl. 262 (1929); or because the facts were not sufficiently 
ripe for judicial decision, in which event the judgment would merely have been an advisory 
opinion, Lisbon Village Dist. v. Town of Lisbon, 85 N.H. 173, 155 Atl. 252 (1931); In re Free- 
holders of Hudson County, 1os5 N.J.L. 57, 143 Atl. 536 (1928); or because in the court’s dis- 
cretionary view, there was an absence of certain parties deemed necessary to the suit, Coke v. 
Shanks, 209 Ky. 723, 273 S.W. 552 (1925); Cummings v. Shipp, 156 Tenn. 595, 3 S.W. (2d) 
1062 (1928); or because the court’s judgment would not have finally settled the issue, Addi- 
tional Law Judge, 53rd Jud. Dist., 10 D. and C. 577 (Pa. 1927); or because the court was not in 
a position to make its judgment effective, State ex rel. Baird v. Board of Commissioners of 
Wyandotte County, 117 Kan. 151, 230 Pac. 531 (1924). 
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sues between adverse parties, and involved substantial legal interests properly 
subject to a binding judgment. 

“The distinctive characteristic of the declaratory judgment is that the dec- 
laration stands by itself; that is to say, no executory process follows as of 
course.’"* That execution is not an essential feature of the judicial process is 
recognized by the Supreme Court in two recent cases.” Mr. Justice Stone, in 
saying in the main case that as long as the controversy is justiciable the form 
of procedure is immaterial, makes theory conform to actuality. Instances are in- 
numerable wherein the Supreme Court has handed down “binding declarations 
of right” without further relief. These decisions” range from the settling of 
boundary disputes between the states down through the review of judgments of 
the Court of Claims, bills to remove a cloud on and to quiet title, naturalization 
proceedings, the construction of wills, the giving of directions to trustees, judg- 
ments declaring marriages void, and litigation to determine the location of a 
county seat. Further, the court has often construed or interpreted statutes and 
ordinances or administrative action under them.” It is true that usually an in- 
junction against the enforcement of such statutes was asked along with the dec- 
laration of unconstitutionality. But an injunction is not really necessary ;—once 
an act is declared unconstitutional, the authorities will not enforce it. In the 
instant case, the court well realizes that the mere fact that no injunction is 
prayed for does not render the controversy less justiciable.” 

Thus, we have a definite declaration by the court that the mere fact that an 


action results in a declaratory judgment will not render it unconstitutional per 
se. Rather, in determining whether a “‘case’’ or “‘controversy”’ is presented, the 
court will look at substance instead of form. It is to be hoped that this clean-cut 
decision will be sufficient to cause favorable action by the United States Senate 
on the proposed Federal Declaratory Judgment Act.* 


A. A. RIBICOFF 
8 Kariher’s Petition (no. 1), 284 Pa. 455, 131 Atl. 265 (1925). 


9 “While ordinarily a case or judicial controversy results in a judgment requiring award of 
process of execution to carry it into effect, such relief is not an indispensable adjunct to the 
exercise of the judicial function. ... . Nor is it essential that only established and generally 
recognized forms of remedy should be invoked.” Fidelity Nat. Bank v. Swope, 274 U.S. 123, 
47 Sup. Ct. 511 (1926); Old Colony Trust Co. v. Commissioner of Internal Revenue, 279 U.S. 
716, 49 Sup. Ct. 499 (1928). 


2° For a complete collection of cases see Borchard, ibid., 31 Col. L. Rev. 561, 596, note 106. 
2 [bid., 586, note 69 (examples). 
* For a discussion of justiciability as applied to these cases, ibid., 610 et seq. 


3 A federal declaratory judgment act was passed by the House of Representatives on Jan. 
25, 1928. H.R. Rep. 5623, 7oth Cong. rst sess.; see 69 Cong. Rec. 1680, 2025, 2032 (1925). 
Hearings were held by a subcommittee of the Senate Committee on Judiciary on April 27 and 
May 18, 1928. The opinion in the Willing Case was handed down on May 21, 1928. The bill, 
evidently, was “killed” in committee due to this decision. See sub-committee of Senate Com- 
mittee on Judiciary, 7oth Cong. rst Sess., Hearings on H.R. No. 5623 (1928). A new declara- 
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LIABILITY OF AN INNOCENT PRINCIPAL FOR MISREP- 
RESENTATIONS OF A REAL ESTATE AGENT 


Substantially the same problem has arisen in four cases within the past five 
years. 

In Light v. Chandler Improvement Co. A (agent), a real estate broker with 
whom the land was listed to find a purchaser, fraudulently misrepresented the 
fertility of the soil. P (principal) without knowledge of the agent’s misrepre- 
sentations signed a contract of sale and took a mortgage as part of the purchase 
price. When P sought to foreclose the mortgage, 7 (third person) claimed re- 
coupment for fraud. Held, no recoupment. 

In Lemarb v. Power? P authorized A to find a purchaser for a plot of land 
with a store building upon it. A fraudulently misrepresented to T (1) that the 
store was entirely upon the plot, (2) that the Standard Oil Co. was seeking a 
ten-year lease of the corner of the lot. In fact, the store extended slightly into 
the public way and T was forced to pay sixty-one dollars to rectify this error. 
The Standard Oil Co. had not offered to lease the property. Upon discovery of 
the deception T brought this action for fraudulent misrepresentation against P 
who was innocent. Held, T could recover damages for the misrepresentation 
about the location of the store, but not for that concerning the fictitious lease: 

In Friedman v. New Y ork Telephone Co.‘ A had written authority to find a pur- 
chaser for property. He falsely represented to T that the heating and plumbing 
system in the building was good. T brought an action for damages against P 
who was innocent. Held, T could not recover. 

In Taylor v. Wilson’ A without P’s knowledge falsely represented that the 
premises in question had a good cesspool on them, “a mighty good one.” T 
sued P for fraudulent misrepresentation. Held, T could recover, one judge dis- 
senting. The two opinions differ on a question of fact which neither seems to 
consider important, yet which, it is submitted, is the controlling factor, both in 


tory judgment bill was introduced into the House of Representatives and debated upon, June 
27, 1932. H.R. 4624, 72nd Cong., 1st Sess. See 75 Cong. Rec. 726 (1932). This bill was passed 
on December 19, 1932. H.R. Rep. 4624, 72nd Cong., 2nd Sess.; see 76 Cong. Rec. 726 (1932). 
On December 20, 1932, it was referred to the Senate Committee on Judiciary. 76 Cong. Rec. 
753 (1932). 

It may be of interest to compare the procedural device embodied in 180, Judicial Code (284 
U.S.C. 287). This seems to provide for a declaratory judgment as to those persons indebted to 
the United States. See Frankfurter and Katz, Cases on Federal Jurisdiction and Procedure, 
93- 

* 33 Ariz. 101, 261 Pac. 969, 57 A.L.R. 107 (note) (1928). 

2151 Wash. 273, 275 Pac. 561 (1929). 


3 The representations were made by a sub-agent, but since this does not affect the result the 
simpler notation is followed. 


4256 N.Y. 392, 176 N.E. 543 (1931); reversing 246 N.Y.S. 741, 231 App. Div. 830 (1930). 
5 183 N.E. 541 (Ohio App. 1932). 
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this case and in the three previous cases. The majority opinion speaks of the 
agent as having authority to complete a contract,° whereas the dissenting judge 
specifically states that the agent had authority only to find a purchaser.’ 

This case illustrates the primary cause of the apparent confusion of the 
cases—a failure to isolate the agency problem from other questions involved: 

1) Failure to distinguish the question of what constitutes fraud in a particu- 
lar jurisdiction from the agency problem is the factor which causes the most diffi- 
culty. Whether a certain misrepresentation is fraudulent or not may depend on 
whether the court follows Derry v. Peek® or Matteson v. Rice, but this does not 
determine whether P is to be held for such misrepresentations if made by his 
agent. The substantive law of torts does not as an original matter determine the 
question of vicarious liability. To illustrate with an example from a field of 
physical torts in which the conflict is more sharply defined than in that of fraud: 
suppose that A while driving a truck for P negligently stops so close to T that T 
suffers from nervous shock. T sues P. If the state in which the action is brought 
does not allow recovery for fright, the issue is settled before any problem of 
agency arises. That this distinction between the scope of the liability for a tort 
and vicarious liability has not been so obvious in the fraud cases is due to the 
anomalous character of the common law idea of fraud, partaking as it does of 
both contract and tort characteristics. The same anomaly helps to explain the 
lag in the growth of the scope of liability for fraud, as compared with that of 
physical torts. 


2) The second contributing cause of the haze which hides the agency prob- 
lem is the question of procedure. Many courts and lawyers do not appreciate the 
difference between an affirmative action for fraudulent misrepresentation and a 
defensive plea of fraud or a bill in equity to rescind because of fraud.” Essen- 


6 “We are of the opinion that the agents of defendants had implied authority to do more 
than just find a buyer and make the representations about the cesspool described in the peti- 
tion. Defendants admit that their agents negotiated the transaction between the plaintiff and 
the defendants. In other words they do not claim that said agents were employed merely to 
find a buyer or to bring the parties together.” Lemert, J., supra, note 5, at 542. 


7“To my notion it is a matter of common knowledge that a real estate agent’s authority is 
limited, in that it ends when he has procured a purchaser willing, able, and ready to enter into a 
contract of purchase. It is also the common understanding that the vendor usually reserves to 
himself the power to conclude the sale. This was what followed in this case.” Sherick, P. J., 
dissenting, supra, note 5, at 543. 


814 App. Cases 337, 58 L.J.Ch. 864, 61 L.T. 265 (1889). 


® 116 Wis. 328 (1903). The various views on what constitutes fraud are not strictly within 
the scope of this article. See Bohlen, Misrepresentation as Deceit, Negligence, or Warranty, 42 
Harv. L. Rev. 733 (1929); Carpenter, Responsibility for Misrepresentation, 24 Ill. L. Rev. 749 
(1930); Williston, Liability for Honest Misrepresentation, 24 Harv. L. Rev. 415 (1916). See 
also articles cited therein. 


” Thus in Light v. Chandler Improvement Co., supra note 1, in which T (defendant) 
claimed recoupment for fraud of A, P (plaintiff) cited Mayo v. Wahlgreen, 9 Colo. App. 506, 
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tially this is a question of substantive law, though masquerading under the 
form of procedure. Some states which do not allow an affirmative action for de- 
ceit against an innocent principal will permit the agent’s deceit to form the 
basis for an equitable action for rescission or a defensive recoupment.” In 
others an innocent misrepresentation by the agent is sufficient ground for a 
proceeding for rescission,” while in a third group even fraudulent misrepresenta- 
tions by the agent are not a sufficient basis for rescission as against an innocent 
principal. 

Having disposed of these preliminary inquiries, we can focus our attention 
upon the comparatively simple agency problem which divides itself into (a) the 
question of general and special agents, and (6) the “apparent "authority or 
“scope of authority.” 

The distinction between a general and special agent is still an active principle 
in our laws though it is gradually breaking down.’ None of the principal cases 
discussed here, for example, consider it as an independent factor. The general 
view on the question can be expressed in the words of Haskell v. Starbird," 
‘There is no distinction in the matter of responsibility, for the fraud of an agent 
authorized to do business generally, and of an agent employed to conduct a 
single transaction, if, in either case, he is acting in the business for which he was 
employed by the principal, and had full authority to complete the transaction.”’ 
In other words the doctrine of ostensible or apparent authority applies alike to 
general and special agents, and if the power of the latter to bind the principal 
is more limited than that of the former it is only because a third party acting as 
a reasonable man would not be justified in ascribing to him such broad powers 
as a person entrusted with more duties would be likely to have. 

As far as agency law is involved, therefore, our determination of the four 
principal cases depends on the answer to a single question. What representa- 
tions concerning land could a third person reasonably believe an agent had au-_ 


50 Pac. 40 (1897) and Freyer v. McCord, 165 Pa. 539, 30 Atl. 1024 (1895) which were affirma- 
tive actions for deceit. And in Taylor v. Wilson, supra note 4, the dissent cited Light v. 
Chandler which represents a defensive use of fraud. 


" Supra, note 1; Martin v. Ince, 148 S.W. 1178 (Tex. 1912); McNeile v. Cridland, 168 Pa. 
16, 31 Atl. 939 (1895); 57 A.L.R. 107, 115; Cook, Rescission for Innocent Misrepresentation, 
27 Yale L. Jour. 929 (1918); 28 ibid. 178. 

” Ebbs v. St. Louis Union Trust Co., 153 S.E. 858 (N.C. 1930). 

8 Luff v. Nevirs, 106 N.J.Eq. 386, 150 Atl. 834 (1930). Cf. N.Y. Life Ins. Co. v. Marotta, 
57 F. (2d) 1038 (C.C.A. 3rd 1932) which distinguishes the defense of fraud in law from that in 
equity. 

4 Blackwell v. Ketcham, 53 Ind. 184 (1876); Hatch v. Taylor, 10 N.H. 538, 541 (1840); 
Waldron v. Cutley, 105 N.J.Eq. 586, 144 Atl. 447 (1929); Bowles v. Rice, 107 Va. 51 (1907). 

's Watts v. Howard, 70 Minn. 122 (1897); Haskell v. Starbird, 152 Mass. 117, 119 (1890); 
1 Mechem, Agency (2d ed. 1914), 39, par. 61 ff, 520, par. 737. 


© Supra, note 15. 
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thority to make, if such agent’s duties consisted of finding a purchaser and 
showing him the land, the contract itself being made-by the third person and 
principal personally? In view of the general custom in America of listing rea] 
estate with numerous brokers at the same time, without giving authority to 
complete a contract," the decisions in the principal cases seem sound in holding 
that such agent’s power is quite limited. His apparent authority does not ex- 
tend to making representations concerning the character and quality of the real 
estate. His principal is bound only by unauthorized misrepresentations concern- 
ing the location and quantity of the land.* This is clearly illustrated in both of 
these aspects in Lemarb v. Power, supra, where the court allowed recovery for 
the misrepresentation concerning the quantity of the land, but refused to per- 
mit damages for the false statements about the Standard Oil lease. Friedman v. 
New York Telephone Co., supra, also clearly falls within this principle, the agent 
having misrepresented the character of the plumbing. Applying the same prin- 
ciple to the agency problem in Light v. Chandler Improvement Co., supra, the prin- 
cipal would not be liable in an affirmative action for fraud, since the agent’s mis- 
representation concerned the quality of the land (fertility). But since the fraud 
was pleaded as a defense, we apply our analysis of the procedural problem and 
decide as the court did in that case, that fraud can be so pleaded. It is necessary, 
however, that the party seeking recoupment bring to the attention of P the fraud 
of the agent, and offer to rescind. This was not done in Light v. Chandler Im- 
provement Co. so the court found for the plaintiff. 

It should now be apparent why the importance of a simple question of fact 
was stressed as the controlling point in the case of Taylor v. Wilson, supra. If, 
as the majority supposed, the agent had authority not only to find a purchaser 
but also to close the deal, it would be reasonable to suppose that he had more 
authority than a broker whose power was limited to finding a purchaser. Con- 
sequently his apparent authority would include the making of representations 
concerning the quality and character of the property." Assuming the majority 
opinion is correct in its statement of the facts, therefore, all four principal cases 
are consistent. 

To sum up and collate the rules presented we can state the liability of an inno- 


7 See excellent discussion of this point in Light v. Chandler Imp. Co., supra, note 1. 


*8 Location of land: Brennen v. Kent, 206 Ala. 561, 90 So. 790 (1921) (to set aside convey- 
ance); Ballard v. Lyons, 114 Minn. 264, 131 N.W. 320, 38 L.R.A. (N.S.) 301 (1911) (to recover 
money paid on a contract); Green v. Worman, 83 Mo. App. 568 (1900) (fraud); Firebaugh v. 
Bentley, 65 Ore. 170, 130 Pac. 1129 (1913) (rescission); 57 A.L.R. 107, 117. 

Quantity of the land: Griswold v. Gebbie, 126 Pa. 353, 17 Atl. 673, 12 Am. St. Rep. 878 
(1889); Farris v. Gilder, 115 S.W.* 645 (Tex. 1908) (to recover value); Mason v. Crosby, 1 
Woodb. & M. 342, Fed. Cas. No. 6234 (1846); 57 A.L.R. 107, 117. 


9 “The proper application of this rule [that P is liable for the misrepresentations of A within 
his apparent authority] may depend on questions of fact and may vary with the circumstances 
of each case. Thus it may appear that a real estate broker was also an agent to sell and con- 
vey.” Pound, J., in Friedman v. N.Y. Telephone Co., supra, note 4. 





NOTES 141 


cent principal for fraudulent misrepresentations of his agent concerning land as 
follows: 

1. In an affirmative action of deceit by T against P. 

a) If A is merely authorized to find a purchaser, he has power to bind P 
only by representations concerning the location and quantity of the land, and 
not for those concerning character or quality of the land. 

b) If A has authority to complete a contract, he can bind P by representa- 
tions concerning quality and character. 

2. But although A whose authority is limited to finding a purchaser has no 
apparent authority to make representations concerning the character of the 
land, 7 can rescind or recoup in such a case if he notifies P of the fraud and >) 
offers to rescind. 

ApoLpH A. RUBINSON 
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Constitutional Law—Validity of Party Resolution Depriving Negro of Right to Vote 
in Party Primary—({Federal]|.—The State Democratic Convention of Texas passed a 
resolution ‘‘that all white citizens of the state, who are qualified to vote under the 
Constitution and laws of Texas shall be eligible for membership in the party and as such 
shall be eligible for participation in the primaries.’’ The state executive committee of 
the party declared that the effect of this was to deprive Negroes of the right to vote at 
the primaries. Held, in suit by a qualified Negro voter for mandamus to restrain local 
officials of the party in charge of the primary from carrying out this order, that petition 
be dismissed for lack of jurisdiction to grant the relief sought, since the lower federal 
court had no power to grant a mandamus against state officials. While v. County Demo- 
cratic Executive Committee of Harris County, 60 F. (2d) 973 (S.D. Tex. 1932). 

The most interesting portion of the decision is the broad dictum of the court to the 
effect that such action by the convention is unconstitutional as a violation of the Four- 
teenth Amendment because the state convention is said to be a state “agency” and so 
the prohibition of the Fourteenth Amendment applies. 

This is the latest of a series of cases involving attempts in Texas to disenfranchise 
Negroes by refusing to allow them to vote at the primaries. The right to vote at the 
primaries is especially important in a state such as Texas where nomination at the 
Democratic primary is tantamount to election. The first of these cases, Nixon v. Hern 
don, 273 U.S. 536, 47 Sup. Ct. 446 (1926), held that the Texas Statute (Vernon), art. 
3107, which then expressly provided that ‘‘in no event shall a Negro be eligible to par 
ticipate in a Democratic party primary election held in the state of Texas and should 
a Negro vote in a Democratic primary election such ballot shall be void and election 
officials shall not count the same,” was unconstitutional as discriminatory legislation 
which fell within the prohibition of the Fourteenth Amendment. 

Shortly after this the provision in question was amended to read “Every political 
party in this state through its State Executive Committee shall have the power to pre- 
scribe the qualifications of its own members and shall in its own way determine who 
shall be qualified to vote or otherwise participate in such political party ; provided that 
no person shall ever be denied the right to participate in any primary in this State be- 
cause of former political views or affiliations or because of membership or non-member- 
ship in organizations other than the political party.”” Tex. Stat. (Vernon), art. 3107, 
1932 App. 

The State Executive Committee promptly passed a resolution that “‘all white Demo- 
crats who are qualified under the Constitution and laws of Texas and who subscribe to’ 
the statutory pledge of Article 3110 and none other shall be allowed to participate in 
primary elections. ... . 

In Nixon v. Condon, 286 U.S. 73, 52 Sup. Ct. 484 (1931), the Supreme Court speak- 
ing through Mr. Justice Cardozo, ruled that the act of the committee was unconstitu- 
tional. Since the executive committee did not have the power inherently to prescribe 
the qualifications of party membership, it derived the power from the statute and so 


142 





RECENT CASES 143 


had acted in behalf of the state; the Fourteenth Amendment applied and the act was 
unconstitutional. 

However, the Court divided five to four, Mr. Justice McReynolds filing a dissenting 
opinion which denied that the committee had acted as a state “agency” and so the 
Fourteenth Amendment had no application. Cf. Civil Rights Cases, 109 U.S. 3 (1883) 
with Vick Wo v. Hopkins, 118 U.S. 356 (1886). 

It is interesting to speculate as to why the result in both Nixon v. Herndon, supra, 
and Nixon v. Condon, supra, was not based on the fact that in both there was a viola- 
tion of the Fifteenth Amendment. The reason may have been that the Court did not 
wish to distinguish or explain away the decision in Newberry v. United States, 256 U.S. 
232, 41 Sup. Ct. 469 (1921), where it had been held that a direct primary was not an 
election within the meaning of Article 1, § 4 of the Federal Constitution. 

The Court in Nixon v. Condon, supra, expressly left open the question of the consti- 
tutionality of similar action by the state convention of a political party. See 286 U.S. 
73, 83. 

Thereupon the State Democratic Convention of Texas passed the resolution quoted 
above; and it was to test the validity of this action that the instant suit was brought. 
The rationale of the lower federal court here is that the Democratic party in Texas is 
a state “agency.’’ However, it is not necessary to go so far to reach the desired result. 

In origin at least political parties were voluntary organizations; but for their pres- 
ent place in state government see Merriam & Overacker, Primary Elections (1928), 
140. The criteria which should determine the constitutionality of the convention’s ac- 
tion are the things actually done by the party and the amount of legislative control 
which is exercised over party activity. 

In White v. Lubbock, 30 S.W. (2d) 722, (Tex. 1930), the court dismissed a suit similar 
to the one brought in the instant case, denying the existence of sufficient connection be- 
tween state and party to apply the Fourteenth Amendment. Great reliance was 
placed on Waples v. Marrast, 108 Tex. 5, 184 S.W. 180 (1916), which denied the power 
of the state to use revenue from taxes for the expense of primaries, because such money 
was to be used only for public purposes. However this case stands alone on the point. 
Cf. Commonwealth v. Willcox, 111 Va. 849, (1911). 

It is submitted, however, that there is sufficient regulation of party activity in 
Texas to make up for the absence of the element of financial support which the Texas 
court says is the basis of the decision in Bliley v. West, 42 F. (2d) 191 (1930), in which a 
resolution almost identical to the one in the instant case was held invalid. Among the 
things regulated, even in Texas, are dates of conventions and methods of choosing 
delegates. For parties polling 100,000 votes or more at the preceding general election 
the direct primary is made mandatory, and elaborate rules for the conduct of these 
primaries are set out by the legislature. See Tex. Stat. (Vernon) arts. 3100-3167. For 
a comparison of the primary laws of various states see Primary Elections, supra, 359 
et. seq. 

Where there is such a comprehensive plan of regulation for the nomination of state 
officers the action of the party so controlled appears essentially to be state action, espe- 
cially where nomination is practically election. 

If such a rationale is adopted the presence of a statute such as the Tex. Stat. (Ver- 
non) art. 3107 is immaterial since the connection between state and party is sufficiently 
close to warrant the application of the Fourteenth Amendment. It is submitted that 
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the view taken in the instant case and in Bliley v. West, supra, represents the view which 
the Supreme Court will probably adopt if the question is brought before it, since there 
is, at least, a violation of the spirit of the Fourteenth Amendment, and the indication 
of Nixon v. Condon, supra, is that the Court will not be prevented from protecting so 
substantial a right as the franchise of Negro voters by a matter of form. 


W. RoBERT MING, Jr. 


Contracts—Indemnity—Disclosure of Confidential Information—Damages—({Eng- 
land].—Defendant, a subscriber to a mercantile agency (plaintiff) had agreed he would 
not reveal supplied information and that he would indemnify the plaintiff in respect to 
any loss or damage which it might suffer or incur directly or indirectly from the breach 
of this agreement. Held, agreement to indemnify was not void as against public policy, 
but if there was a disclosure leading to damages for libel, without special damage, 
nominal damages only against the disclosure were recoverable. Bradstreet’s British 
Lid. v. Mitchell, Ch. (1933) 102 L.J.K.B. 34, 48 T.L.R. 670 (1932). 

In the United States it is generally held that confidential communications of infor- 
mation to its customers by a mercantile agency, bona fide, and without malice or reck- 
lessness are privileged. Eber v. Dun, 12 Fed. 526, 4 McCrary 160 (U.S. 1882); Brad- 
street v. Gill, 72 Tex. 115, 9 S.W. 753 (1888); 1 Cooley, Torts (4th ed.), 557, § 159. Eng- 
land contra. MacIntosh v. Dun, L.R. (1908) A.C. 390. Therefore, it is unlikely that this 
case would arise in the United States since the information was given bona fide, without 
malice or recklessness. 

A contract to indemnify against the consequences of publishing a libel is a contract 
to indemnify against a wrongful and illegal act and is therefore against public policy 
and void. Arnold v. Clifford, 2 Sumn. 238 (U.S. 1835); Smith & Son v. Clinton, 25 
L.T.R. 34 (1908). But if a libel is not necessarily contemplated the contract is valid. 
Jewett Pub. Co. v. Butler, 159 Mass. 517, 34 N.E. 1087 (1893). In the principal case the 
contract was not to indemnify against the result of a libel published, but was a con- 
tract not to disclose information with an indemnity in respect to loss or damage due to 
any such disclosure, and, as such, is not contrary to public policy. Communications 
made by a principal to an agent or by the agent to a principal relative to subject mat- 
ter of employment, and containing information or giving directions relative thereto, 
are privileged, although they contain defamatory matter concerning a third person. 
Bohlinger v. Germania Life Ins. Co., 132 Towa 123, 109 N.W. 463 (1906); see 1 Cooley, 
Toris (4th ed.), 555, § 159. An express term in an agent’s contract of employment pro- 
hibiting him from disclosing evidence or information obtained is not, therefore, invalid, 
and in the absence of an express term, such a term may be implied. Weld Blundell v. 
Stephens, H.L. (1920) 89 L.J.K.B. 705, (1920) A.C. 956. Commented on in 19 Col. L. 
Rev. 249 (1019); 33 Harv. L. Rev. 106 (1919); 40 Can. L. T. 58 (1920); 68 Univ. Pa. L. 
Rev. 194 (1920); 54 Ir. L. T. 194 (1920); 37 So. Afr. L. J. 440 (1920); 6 Corn. L. Quar. 
336 (1921); 69 Univ. Pa. L. Rev. 185 (1921). 

It has been suggested that the agreement in the principal case might be wholly void 
because of uncertainty for the reason that the indemnity called for is against loss or 
damage incurred directly or indirectly by reason of the breach of confidence. 174 L. T. 
219 (1932). The decisions seem to bear this out. See 13 C.J., Contracts (1917), 266, 


§ 50. 
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But where the contract is held valid, as here, the policy of the English courts in re- 
quiring a high standard of accuracy in the information which is gathered and dis- 
seminated by a mercantile agency would be weakened by imposing upon the subscriber 
the burden of full indemnity, since the agency would lose an incentive for a high degree 
of care. The decision, therefore, would seem correct. Cf. 6 Aust. L. Jour. 272 (1932). 

BENJAMIN ORDOWER 


Contracts—Offer and Acceptance—Silence as Acceptance—{Federal]—The de- 
fendant in Texas retained the plaintiff in New York to prosecute a claim on a con- 
tingent fee basis. The claim was for $144,000, and the fee was to be twenty-five per 
cent of the amount recovered. While that suit was pending the now defendant at- 
tempted a compromise through a local attorney and telegraphed plaintiff, “must know 
immediately what will be your fee in the event we accept settlement offered us. An- 
swer quick.’ Plaintiff specified $12,500 immediately; defendant made no reply. Four 
months later the local attorney informed the plaintiff that the compromise had been 
effected (cash $50,000, securities $94,000, note $66,000), whereupon plaintiff had the 
pending suit dismissed. In defence of this suit for $12,500, it was asserted that since 
there was no reply to plaintiff’s offer to receive that much in settlement, the offer was 
never accepted. Both sides moved for a directed verdict. Held, that plaintiff recover 
$12,500. Laredo National Bank v. Gordon, 61 F. (2d) 906 (C.C.A. 5th 1932), certiorari 
pending. 

The majority of jurisdictions hold that the client must respond in damages for the 
dismissal without cause of the attorney employed for a specific purpose or period. New 
York dissents as to employment for a specific purpose and holds the attorney may re- 
cover only quantum meruit for his services. Martin v. Camp, 219 N.Y. 170, 114 N.E. 46, 
L.R.A. 1917F, 402 (1916), and cases cited therein; Greenberg v. Remick & Co. 230 N.Y. 
70, 129 N.E. 211 (1920). Orthodox notions of contract support the majority view, 
while the minority ruling rests on a matter of policy predicated upon the relation of 
the parties and the desire to avoid litigation by permitting compromises. 

Whether the client has the “privilege” or only a “power” to dismiss the attorney 
without cause, there is no reason why the parties cannot mutually rescind the original 
contract, contingent upon a successful compromise, and agree upon a definite compen- 
sation for the attorney. The court in the principal case decided that the defendant’s 
failure to reply to the plaintiff’s telegram constituted the acceptance of an offer looking 
to such an agreement. Though generally mere silence will create no contractual obliga- 
tion, ‘‘it is at least clear as a matter of law that silence and total inaction of the de- 
fendant may operate as assent to the formation of the contract.’”’ Williston, Contracts 
(1920), 168, § 91. See also Contracts Restatement (1932), § 72. It should be deter- 
mined from the particular facts of each case whether it has so operated or not. There 
are several facts in this case which justify the court’s holding. First, the fee set by the 
attorney was undoubtedly very fair, considering the amount obtained in the settle- 
ment and, deducing from that, what the plaintiff might have got had he prosecuted 
the suit to recovery. Second, the very terms of the telegram would seem to justify the 
plaintiff in believing, reasonably, that if defendant was not satisfied with the compensa- 
tion specified he would object within a reasonable length of time. Contracts Restate- 
ment (1932), §72c. Third, the attorney-client relation existing between the parties 
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would give rise to a certain reciprocal duty of fair dealing. Such duty might well in- 
clude that of responding to plaintiff’s offer which defendant itself had requested. But 
see 33 Harv. L. Rev. 595 (1920) for criticism of “duty” notion. Lastly, it was the de- 
fendant and not the plaintiff who was desirous of terminating the original contract. In 
this connection it is significant that Texas follows the majority, Crye v. O’Neal and 
Allday, 135 S.W. 253 (Tex. 1911), in holding that a client ‘“‘breaks’’ the contract by 
unwarranted dismissal of the attorney. Hence, if the original contract was entered into 
in Texas, or the New York rule was not proved, it would seem that if the defendant did 
not accept the proposed new agreement by its silence, it was guilty of a breach of the 
old contract. The court might well be disposed in this situation to treat the silence as 
an acceptance of the plaintiff’s offer. Cf. Note, 46 Harv. L. Rev. 846 (1933). 
Ear F. SIMMONS 


Equity— Jurisdiction of Equity Court to Enjoin Enforcement of a Foreign Equity De- 
cree—Prohibition—{Missouri].— X, a resident of Indiana, and an employe of the 
petitioning railroad company, was fatally injured in Indiana while in the line of his 
duty. The railroad company, an Indiana corporation, was operating in the states of 
Indiana and Missouri. X’s wife, who was also a resident of Indiana, as administra- 
trix, sued the railroad company under the Federal Employers’ Liability Act in the 
the circuit court of the city of St. Louis, Missouri. The railroad company obtained a 
permanent injunction in the circuit court of Clinton County, Indiana, restraining 
prosecution of the suit in the Missouri court. Nevertheless, the administratrix pro- 
ceeded and recovered a verdict in her favor. The railroad company then moved that 
she be cited for contempt by the Indiana court. Whereupon, the administratrix ob- 
tained an order in the circuit court of the city of St. Louis restraining the railroad com- 
pany from prosecuting the citation for contempt in the Indiana court. The railroad 
petitioned the Supreme Court of Missouri for a writ of prohibition against the circuit 
court of the city of St. Louis, prohibiting it from entertaining jurisdiction of the pro- 
ceedings to enjoin the railroad from prosecuting the contempt proceedings in the In- 
diana circuit court. Held, the writ of prohibition should be granted. State ex rel. New 
York C. & St. L. R. Co. v. Nortoni, Circuit Judge, 55 S.W. (2d) 272 (Mo. 1932). 

The court in its opinion relies on two propositions: first, that the Indiana court had 
jurisdiction to enjoin the administratrix from prosecuting the suit against the railroad 
in the Missouri court; second, that the Missouri court did not have jurisdiction to en- 
join the railroad from further prosecution of the contempt proceedings. 

The first proposition is clearly correct. On the facts of the case, there appears no rea- 
son why the general rule that a court of equity has the power to restrain a person within 
its jurisdiction from prosecuting a suit in another state should not apply. Fisher v. 
Pacific Mutual Life Ins. Co., 112 Miss. 30, 72 So. 846 (1916); Ex parte Crandall, 53 F. 
(2d) 969 (C.C.A. 7th 1931). Even where the court has been unwilling to assume juris- 
diction, the power to grant such injunctions has been freely admitted. J//. Life Ins. 
Co. v. Prentiss, 277 Ill. 383, 115 N.E. 554 (1917); Chicago, M. & St. P. Ry. Co. v. Mc- 
Ginley, 175 Wis. 565, 185 N.W. 218 (1921). Thus the court correctly considered that 
the right to prosecute in the Missouri court under the Federal Employers’ Liability 
Act was “qualified by the jurisdiction of a court of equity to restrain the bringing of a 
suit in a foreign jurisdiction provided the facts in the casé warrant such action.” 
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The second proposition perhaps deserved more consideration than it was given. 
This is especially true in the light of the recent Minnesota case of Peterson v. Chicago, 
B. & Q. Ry. Co., 244 N.W. 823 (Minn. 1932). In this case a lower Minnesota court had 
granted an injunction restraining the prosecution of contempt proceedings in another 
state. Upon appeal to the Supreme Court the injunction was affirmed. 

On the second proposition, in the present case the Supreme Court held that the low- 
er Missouri court had no jurisdiction to enjoin the railroad company from prosecuting 
the citation for contempt. In so holding, they say, “It is familiar law that where the 
jurisdiction of a court and the right of a party to prosecute the proceedings therein 
have once attached, that right cannot be arrested or taken away by proceedings in an- 
other court. Stevens v. Central Nat. Bank of Boston, 144 N.Y. 50, 39 N.E. 68.” Al- 
though the case cited by the court was later reversed, it was upon other grounds. Cen- 
tral Nat. Bank of Boston v. Stevens, 169 U.S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807 (1897). 
From the quotation, it can be seen that the court considers the right to prosecute the 
contempt proceedings as unqualified and that consequently the right cannot be taken 
away by an injunction. This is incorrect. The courts of Missouri have recognized the 
general rule that a court of equity has the power to enjoin a citizen of its own state 
from instituting or continuing a suit in another jurisdiction. Grey v. Independent 
Order of Foresters, 196 S.W. 779 (Mo. 1917); Kansas City Rys. Co. v. McCardle, 288 Mo. 
354, 232 S.W. 464 (1921). This rule has not been limited to actions at law, but, on the 
contrary, has expressly included suits in equity. Chicago, M. & St. P. Ry. Co. ». 
Schendel, 292 Fed. 326 (C.C.A. 8th 1923); Horst v. Barrett, 213 Ala. 173, 104 So. 530 
(1925). In a New Jersey case, the court determines there is the power to enjoin suits 
in equity, but they refrain from exercising it for lack of a proper case. Bigelow v. Old 
Dominion Copper Co., 74 N.J.Eq. 457, 473-485. Although the Minnesota court seems 
to differ from the Missouri court on the propriety of issuing such an injunction as the 
one in the principal case, Peterson v. Chicago, B. & Q. Ry. Co., supra, is authority for 
the proposition that the injunction would not be absolutely void. Thus, it is submitted 
that the equitable right to prosecute the contempt proceedings in the Indiana court is 
a right qualified by the power of an equity court in Missouri, which has jursidiction of 
the railroad company, to enjoin the prosecution. Consequently, the Supreme Court of 
Missouri was wrong in holding on its second proposition that the lower court lacked 
jurisdiction to entertain the case. 

It is submitted that, if this be true, the writ of prohibition should not have issued. 
The theory upon which such writs are issued is that the lower court has acted in excess 
of jurisdiction or in usurpation of jurisdiction. Stale ex rel. Warde v. McQuillin, 262 Mo. 
256,171 S.W. 72 (1914); State ex rel. Fabrico v. Johnson, Circuit Judge, 293 Mo. 302, 239 
S.W. 844 (1922); Wilkins v. Stiles, 75 Vt. 42, 52 Atl. 1048 (1901); Nichols v. Judge of 
Superior Court of Grand Rapids, 130 Mich. 187, 89 N.W. 691 (1902). At times, it has 
been stated that a writ of prohibition would lie to keep a court within the limits of its 
power in a particular proceeding. State ex rel. Ellis et al. v. Elkin, 130 Mo. go, 30 S.W. 
333 (1895); State ex rel. Sullivan v. Reynolds, Judge, 209 Mo. 161, 107 S.W. 487 (1907). 
The language may be due to confusion as to the meaning of the term jurisdiction. 
Cook, The Powers of Courts of Equity, 15 Col. L. Rev. 106, 107 (1915). Asa practical 
matter, the courts issue the writ only upon the theory that the judgment or order of 
the lower court is void and can be attacked collaterally. The language of the court in 
State v. Elkin, supra, shows this clearly. In State v. Reynolds, supra, also, the court 
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considers the lower court as lacking in power to appoint a receiver because another 
court had assumed jurisdiction by appointing a receiver and the assets of the action 
were in custodia legis. The appointment was considered void and the writ of prohibition 
issued. In the more recent case of State ex rel. Hyde v. Westhues, Circuit Judge, 316 
Mo. 457, 290 S.W. 443 (1927) the court reaffirmed the general proposition that a writ 
of prohibition issues only where an inferior court proceeds without jurisdiction or in ex- 
cess of jurisdiction, and expressly found the act of the lower court to be void before 
they issued the writ. The injunction restraining the prosecution of the contempt pro- 
ceedings has been shown not to be void and consequently the writ of prohibition should 
not have been granted the petitioner here. 

Further reason for denying the writ of prohib‘tion might be found in that the peti- 
tioner had an adequate remedy at law. It has been held that such a writ will be denied 
when this is the case. Mastin v. Sloan, 41 Mo. 44, 11 S.W. 558 (1889); Stale ex rel. 
Burns v. Shain, Circuit Judge, 297 Mo. 369, 248 S.W. 591 (1923). That the petitioner’s 
rights might well have been protected by an appeal is shown by the proceedings in the 
case of Peterson v. Chicago, B. & Q. Ry. Co., supra. 

One sympathizes with the result of the Missouri case, but in considering the ex- 
traordinary nature of the writ of prohibition it would seem advisable to let the peti- 
tioner seek his remedy by appeal. 

JouN P. BARNES, JR. 


Equity—Specific Performance—Contract to Support Infant—|New York ].—Defend- 
ant agreed with the infant plaintiff's mother that if she would bring the plaintiff to 


New York from his uncle’s home in Holland, and would permit the defendant to direct 
the plaintiff’s education and religious training, the defendant having the benefits of the 
infant’s companionship, then he, the defendant, would support the plaintiff for life. 
The plaintiff and his mother performed as far as possible, but after two years the de- 
fendant refused to perform further. The mother, as guardian, sued for specific per- 
formance. The Special Term’s order denying the defendant’s motion to dismiss the 
complaint was affirmed in the Appellate Division, with one judge dissenting on the 
ground of lack of mutuality, 236 App. Div. 14, 257 N.Y.S. 738 (1932); and reaffirmed 
in the Court of Appeals. Weinberger v. Van Hessen, 260 N.Y. 294, 183 N.E. 429 (1932). 

The highest court concluded that the plaintiff, in suing, assumed the duty of full 
performance, citing Epstein v. Gluckin, 233 N.Y. 490, 135 N.E. 861 (1922); and that a 
decree conditioned upon the plaintiff’s continued performance would protect the de- 
fendant. However, not only would the infancy of the plaintiff preclude the enforcement 
of the contract as against him, but the performance required would not be enforced in 
any event, on account of the delicate personal relationships involved; and it may be 
doubted whether that performance which the plaintiff might be disposed to render, 
short of full performance, would be so substantially equivalent, in its proportion to the 
whole performance contemplated, to the performance required of the defendant during 
that time, that a conditional decree would in fact be just to the defendant. See notes 
on the principal case in 17 Minn. L. Rev. 453 (1933), and 46 Harv. L. Rev. 724 (1933); 
see also 17 Iowa L. Rev. 388 (1932). Compare the cases of contracts to devise in con- 
sideration of personal care. Poe v. Kemp, 206 Ala. 228, 89 So. 716 (1921); contra, 
Davison v. Davison, 13 N.J.Eq. 246 (1861), and see dictum in Teske v. Dittberner, 65 
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Neb. 167, 91 N.W. 181, 101 Am. St. Rep. 614 (1902). Cf. Karrick v. Hannaman, 168 
U.S. 328, 18 Sup. Ct. 135, 42 L. Ed. 484 (1897) (partnership); but also Zelleken v. 
Lynch, 80 Kan. 746, 104 Pac. 563, 46 L.R.A. (N.S.) 659 (1909), 23 Harv. L. Rev. 294 
(1910) (long-term mining contract). 

Aside from the mutuality problem, the question of policy in enforcing such a con- 
tract arises on examination of the position of the infant plaintiff. Contracts of parents 
with third persons, dealing with the custody and control of children, may be enforced 
where they actually promote the children’s welfare; but control is rarely left in the 
hands of unwilling persons, and parents may not irrevocably divest themselves of their 
duties by ordinary contract. See Hohenadel v. Steele, 237 Ill. 229, 86 N.E. 717 (1908); 
Enders v. Enders, 164 Pa. 266, 30 Atl. 129, 27 L.R.A. 56, 44 Am. St. Rep. 598 (1894); 
Note, 42 L.R.A. (N.S.) 1013; 7 Minn. L. Rev. 417 (1923). A contract to adopt will not 
be specifically enforced. Erlanger v. Erlanger, 102 Misc. 236, 168 N.Y.S. 928 (1917), 
afi’d. 185 App. Div. 888, 171 N.Y.S. 1084 (1917). And even arrangements for visiting 
children are carefully examined. Illinois, Smith-Hurd Rev. Stat. 1931, c. 64, § 4; 
Stickles v. Reichardt, 203 Wis. 579, 234 N.W. 728 (1931), and Comments, 16 Iowa L. 
Rev. 538 (1931), 15 Minn. L. Rev. 719 (1931). 

In the present case, in order to obtain the money for his support, the child would 
have to submit to such directions with respect to his education as the now unwilling 
defendant might feel morally obligated to give, which might not be the best arrange- 
ment for the child. But only by so binding the plaintiff could the court secure to him 
the needed sunport; and perhaps the better solution was reached, in placing the power 
to terminate the relation, if it should become intolerable, in the plaintiff, who probably 
stood to lose the most by the termination. 

FreD M. MERRIFIELD 


Equity Practice—Necessary and Indispensable Parties—Objection of Nonjoinder 
Raised for First Time by Appellate Court—{Illinois]—Only rarely has an appellate 
court, on its own motion, raised the objection of the absence of a necessary party to 
an equity suit. However, this was done recently by the Illinois Supreme Court. A 
testator devised land to one of his sons, James, for life and at his (James’) death to the 
heirs of his body. If no heirs of James’ body survived him, then the land was to go to 
the testator’s heirs. After the birth of James’ only son, James and the testator’s heirs 
conveyed the land to R for the purpose of destroying the son’s interest. A grantee of R 
mortgaged the land to X. The son died, and James’ divorced wife brought this bill to 
construe the will, joining as defendants the grantors and grantee in the deed to R and 
subsequent grantees, but failing to join X, the mortgagee. A demurrer to the bill was 
sustained on its merits. No party litigant ever raised the question of the nonjoinder of 
the mortgagee. Held, the mortgagee was a necessary party and the decree for defend- 
ants (favorable to the absentee) should be réversed solely because of his absence. 
Hauser v. Power, 183 N.E. 580 (Ill. 1933). 

Courts have been very loath to reverse a decree on this ground when no objection 
was made in the lower court, often stating that an objection made for the first time on 
appeal is not favored and will not be sustained when the decree is in favor of the ab- 
sentee’s interests, even when the decree is for the complainant, unless the absent par- 
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ties are clearly indispensable. Some courts have even said the complainant is estopped 
to raise the question on appeal to reverse a decision unfavorable to him. Wright v. 
Scotton, 13 Del. Ch. 40, 121 Atl. 69 (1923); Englehard v. Schroeder, 92 N.J.Eq. 663, 116 
Atl. 717 (1921); and see Winter v. Dibble, 251 Ill. 200, 95 N.E. 1093 (1911). In Aber- 
nathie v. Rich, 229 Ill. 412, 82 N.E. 308 (1907), a suit to set aside a deed, complainants 
failed to join intermediate grantees who had conveyed the land by warranty deed, and 
the Court said flatly that it would not have reversed the decree for defendants because 
of complainants’ own mistake had not one of complainants been insane. See Webster v. 
Jackson, 304 lll. 569, 136 N.E. 770 (1922). No case is found where this Court applied 
the estoppel doctrine to an adult complainant of sound mind. 

The serious criticism of Hauser v. Power is its assumption that the mortgagee is a 
person whose presence is so indispensable that no decree can be entered without affect- 
ing his interests. No case cited by the Court so holds. In equitable suits attacking de- 
fendant’s title to property, a grantee, mortgagee, or assignee of defendant is usually 
held to be a necessary party. Swanson Auto Co. v. Stone, 187 Iowa 309, 174 N.W. 247 
(1919); Theriot v. Daigle, 125 La. 363, 51 So. 292 (1910); Markwell v. Markwell, 157 
Mo. 326, 57 S.W. 1078 (1900); possibly contra Billings v. Aspen Co., 51 Fed. 338, 350 
(C.C.A. 8th 1892); Snodgrass v. Parks, 79 Cal. 55, 21 Pac. 429 (1889); Workman v. 
Henrie, 71 Utah 400, 266 Pac. 1033 (1928). But there are degrees of necessity. Federal 
courts employ the old chancery definition of a necessary party, but if his citizenship is 
such that to require his joinder will defeat federal jurisdiction, they will dispense with 
his presence unless he is what they call an “indispensable party,”’ one whose relation 
to the suit is so direct and vital that without him no adequate decree could be entered 
determining the rights of the parties; that any decree would affect his interests. Shields 
v. Barrow, 17 How. 130, 15 L. Ed. 158 (U.S. 1854). See Dobie, Federal Procedure 
(1928), 213-220. 

The cases cited above holding that the grantee or mortgagee from defendant is not a 
necessary party in suits of this sort seem out of line with the weight of authority, but 
they cast some light on the relative necessity of the mortgagee’s presence. And Ed- 
ward v. Mercantile Trust Co., 124 Fed. 381 (S.D. N.Y. 1903), holds that a pledgee from 
defendant of corporate stock is not an “indispensable party’”—as the federal courts 
use the term—to a suit to determine the title of the stock. The court suggests a decree 
declaring the stock subject to the same lien, if any, that it held at the beginning of the 
suit. It would seem in the principal case that a similar decree could have been entered 
in spite of the absence of the mortgagee. If the decree were for defendants, the ab- 
sentee could not possibly be prejudiced. If it were for complainants he should not be 
bound. A precedent against the validity of the mortgagor’s title has been established, 
but the mortgagee may have defenses not available to the mortgagor, and even if he 
has no additional defense there are many cases where one has an unfavorable precedent 
established against him in his absence. We need not consider the positions of the par- 
ties joined, for they have not raised the question. The argument of convenience does 
not apply either way, for a second trial is necessary in any event. It is submitted that 
the possibility of prejudice to the mortgagee does not justify this decision, the case 
having proceeded so far without him. 

KENNETH DAVIDSON 
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Evidence—Insurance—Burden of Proof of Suicide—{Federal|.—Insured was shot 
in his room apparently by his own revolver, the outer door leading to his quarters being 
locked. Other evidence tended to show that he exfjoyed good health, was of cheerful 
disposition, and had planned an outing that evehing. The life insurance policy con- 
tained a clause limiting defendant’s liability if ifsured committed suicide within a year 
from the date of issue. In a suit on the policy there was verdict and judgment for plain- 
tiff. On appeal it was urged that the finding of the jury was against the weight of the 
evidence. Held, the burden of proof of suicide was on the defendant and there was suf- 
ficient evidence to justify the jury’s finding. Metropolitan Life Ins. Co. v. Hogan, 62 
F. (2d) 135 (C.C.A. 7th 1932). 

The beneficiary of a life insurance policy ordinarily recovers on proof of death. A 
suicide clause gives defendant an affirmative defense, but defendant has the burden of 
establishing this defense. Home Benefit Ass’n. v. Sargent, 142 U.S. 691, 12 Sup. Ct. 
332, 35 L. Ed. 1160 (1892); Ferrero v. Nat'l. Council of Knights, etc., 309 Ill. 476, 141 
N.E. 130 (1923); 5 Wigmore, Evidence (2d ed. 1923), 500, § 2510 (b). Thus the de- 
cision seems sound. 

The court may be criticized, however, for broadly stating that in order to overcome 
the presumption against suicide the insurer must show that death was self-inflicted. 
The defendant in a suit on a life insurance policy has this burden, not because of any 
presumption, but because he must establish the affirmative defense of suicide. Modern 
Woodmen of America v. Craiger, 175 Ind. 30, 92 N.E. 113 (1910). Where the plaintiff 
sues on an accident insurance policy plaintiff has the burden of proving that insured’s 
death was accidental. Travelers’ Ins. Co. v. McConkey, 127 U.S. 661, 8 Sup. Ct. 1360, 
32 L. Ed. 308 (1888); Burkett v. N.Y. Life Ins. Co., 56 F. (2d) 105 (C.C.A. 5th 1932); 
Wilkinson v. Aetna Life Ins. Co., 240 Ill. 205, 88 N.E. 550, 130 Am. St. Rep. 269, 25 
L.R.A. (N.S.) 1256 (1909). This is well illustrated by Mutual Life Ins. Co. v. Gregg, 32 
F. (2d) 567 (C.C.A. 6th 1929), where plaintiffs disclaimed their causes of action on 
double indemnity riders (on which they would have had the burden of proving acci- 
dental death) in order to throw the burden of establishing suicide on defendants. 

Some of the cases which apparently put the burden of establishing suicide on the de- 
fendant, even though the suit is on an accident insurance policy, may be explained on 
the ground that the defendants misguidedly pleaded suicide instead of making a gen- 
eral denial, thus tempting the courts into error. Travelers’ Ins. Co. v. Allen, 237 Fed. 
78 (C.C.A. 8th 1916); Wiger v. Mutual Life Ins. Co., 205 Wis. 95, 236 N.W. 534 (1931). 
See Landau v. Pacific Mut. Life Ins. Co., 305 Mo. 542, 267 S.W. 370 (1924), where the 
court stated that insurer’s affirmative plea of suicide in an action on an accident insur- 
ance policy merely served to confuse the issue; the burden of negativing suicide was 
held to be on plaintiff. 

Because of the presumption against suicide, defendant has the burden of going for- 
ward even where the suit is on an accident insurance policy. If no evidence is introduced, 
plaintiff wins. Messervey v. Standard Accident Ins. Co., etc., 58 F. (2d) 186 (C.C.A. 
2d 1932), cert. denied 286 U.S. 566, 52 Sup. Ct. 647, 76 L. Ed. 1298 (1931). But the pre- 
sumption is rebuttable, and vanishes when evidence of suicide is produced. Pilot Life 
Ins. Co. v. Wise, 61 F. (2d) 481 (C.C.A. 5th 1932); Sawyer v. Mutual Benefit Health and 
Accident Ass’n. 121 Neb. 504, 237 N.W.615 (1931); 8 Tex. L. Rev. 596. Some of the cases 
demand that the evidence of suicide, if circumstantial, exclude every reasonable hypoth- 
esis of accident. Michalek v. Modern Brotherhood of America, 179 Iowa 33, 161 N.W. 
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125 (1917); Lindahl v. Supreme Court I.0.F., 100 Minn. 87, 110 N.W. 358 (1907); Swe- 
ney v. Northwestern Mut. Life Ins. Co., 251 Ul. App. 1 (1928). The better view is that 
not so great a degree of proof is necessary. Von Crome v. Travelers’ Ins. Co., 11 F. 
(2d) 350 (C.C.A. 8th 1926); Modern Woodmen of America v. Craiger, 175 Ind. 30, 92 
N.E. 113 (1910); Hawkins v. Kronich Cleaning, etc., Co., 157 Minn. 33, 195 N.W. 766, 
36 A.L.R. 394 (1923) (overruling the Lindahl case); 23 Col. L. Rev. 286. This differ- 
ence is due to the fact that the courts holding the former view consider the presump- 


tion as evidence. 
HvusBert C. MERRICK 


Practice—Power of Court To Amend Sentence at Subsequent Term—Probation 
Act—{Federal].—One Antinori was sentenced to four years imprisonment in 1929, but 
sentence was suspended and he was placed on probation under the Probation Act, 43 
Stat. 1259, 1260 (1925), 18 U.S.C. §§ 724-727 (1926). In 1931 Antinori’s probation was 
revoked and he was sentenced to twelve months’ imprisonment. This sentence was 
affirmed in United States v. Antinori, 59 F. (2d) 171 (C.C.A. 5th 1932) and the mandate 
of affirmance was duly entered by the district court on July 18, 1932. On the same day 
the defendant district judge undertook to amend the twelve months’ sentence to im- 
prisonment for one hour. Held, the trial court did not have power to amend the sen- 
tence after the mandate of affirmance had been duly entered and the term at which the 
original sentence of twelve months had been imposed had expired. United States v. 
Akerman, 61 F. (2d) 570 (C.C.A. 5th 1932). 

The problem here raised is with regard to the effect of the probation act on the fed- 
eral court’s power to amend sentence after the term at which sentence was imposed has 
expired. Section 724, 18 U.S.C. (1926) prévides for suspension of sentence and proba- 
tion of the defendant, but: ‘. . . . The Court may revoke or modify any condition of 
probation or may change the period of probation.” The district court had power to 
enter the sentence of twelve months imposed in 1931 even though that sentence was 
imposed after the term of the original sentence had expired. Riggs v. United States, 14 
F. (2d) 5 (C.C.A. 4th 1926), certiorari denied in 273 U.S. 719, 47 Sup. Ct. 110, 71 
L. Ed. 857 (1926); United States v. Antinori, 59 F. (2d) 171 (C.C.A. 5th 1932). 

The words of the statute are capable of several reasonable interpretations as to just 
what power the court has over its judgments. Intrinsically the language of the statute 
could be construed to impart to the courts the power to make what orders they deem 
advisable, either as to probation or sentence, at any time within the period for which 
the defendant might originally have been sentenced. Thus the court in the instant 
case could have imposed the one hour sentence even after term because the period for 
which defendant might originally have been sentenced does not expire until 1933. This 
may be an extremely liberal interpretation of the language of the act but it is essentially 
plausible, especially as, according to the cases, this is legislation of a highly remedial 
character and as such is entitled to a liberal construction. Riggs v. United States, 14 F. 
(2d) 5, 7, 9 (C.C.A. 4th 1926); United States v. Chafina, 14 F. (2d) 622 (D.C. Ariz. 
1926); Reeves v. United States, 35 F. (2d) 323 (C.C.A. 8th 1929); and see Beggs v. Supe- 
rior Court of Santa Clara County, 179 Cal. 130, 133 et seg., 175 Pac. 642, 644 et seq. 
(1918) (dissenting opinion), for a good discussion of the purpose and construction of 
such legislation. Under this view the court would have power to make what orders it 
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deems advisable at any time before the maximum period for which the defendant might 
originally have been sentenced has expired. 

Another possible construction which may be put upon the statute is that which the 
court in the instant case adopted. See page 570: ““The provisions of the act were ex- 
hausted when probation was revoked and ‘such sentence imposed as might originally 
have been imposed.’ ” The court felt that the twelve months’ sentence was final in the 
same way that all criminal sentences were before the probation act and that the court 
had, therefore, no power to change the sentence after the term at which it was imposed 
had elapsed. Ackerson v. United States, 15 F. (2d) 268 (C.C.A. 2d 1926); Scalia v. United 
States, 62 F. (2d) 220 (C.C.A. 1st 1932). 

A third possible interpretation of the language of the act is that contended for by 
the government in United States v. Antinori, 59 F. (2d) 171 (C.C.A. 5th 1932), to wit, 
that although the act gave the court the power to revoke probation and impose execu- 
tion of sentence after the term had expired, still the court could not alter the sentence 
which it had originally imposed. Due to the fact that much of the effectiveness of the 
probation proceedings depends on the sentence hanging over the head of the defendant 
and that for this reason the courts impose heavier sentences than they would if the de- 
fendant were not to be put on probation, this would work a hardship on the defendant 
or would hamper the effectiveness of this remedy as administered by the court. Be- 
cause this is remedial legislation and entitled to liberal interpretation and because this 
view would seriously prejudice the effective achievement of the purpose of the statute, 
it is believed that such a construction would be undesirable and palpably inconsistent 
with the general purposes of the act. 

The middle ground of the possible constructions mentioned herein (the one which 
the court in the instant case adopts) would seem to be the best. The words of the stat- 
ute do not lend themselves very happily to the construction that the court is empow- 
ered to change the sentence when the defendant is no longer on probation, unless the 
words are expressive of very general powers, but such an interpretation seems to be at 
least a strain on the language employed by Congress. The salient effect of probation, 
however, depends so greatly on the indefinite and intimate phenomena of which the 
trial court is exclusively cognizant that much may be said for the contention that the 
trial court should be able to control the prisoner up to the time when he is either dis- 
charged or actually incarcerated, expiration of terms notwithstanding. The writer 
feels, however, that such power must come from supplementary legislation and that the 
court took the most reasonable and most easily justified of the possible constructions 
available. 

CHARLES GRAYDON MEGAN 


Suretyship—Liability for Default of Infant Principal— Damages—|Indiana].—In- 
fant vendee of an automobile disaffirmed his conditional sales contract, returned the 
chattel, and recovered the amount paid to the vendor, who now claims against the sure- 
ties on the vendee’s purchase note. Held, that the vendor should recover the amount 
of the note (which was substantially the contract price) and that title to the car should 
pass to the sureties when the note or judgment is paid. McKee v. Harwood Automotive 
Co., 183 N.E. 646 (Ind. 1932) affirming 162 N.E. 62 (Ind. App. 1928). 

Where a person sui juris guarantees the obligation of, or becomes surety for a minor, 
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the surety is bound although the principal is not. Keokuk County State Bank v. Hall, 
106 Iowa 540, 76 N.W. 832 (1898); Winn v. Sanford, 145 Mass. 302, 14 N.E. 119 (1887); 
Perkins Goodwin Co. v. Hart, 83 N.J.L. 471, 83 Atl. 877 (1912). This exception to the 
general rule that the release or discharge of a principal releases the surety is because the 
defense of incapacity to contract is personal; the validity of the contract is not affected 
thereby; and because of the basic reason that the creditor required a surety to assure 
performance in case the principal disaffirmed. International Text Book Co. v. Mabbott, 
169 Wis. 423, 150 N.W. 429 (1915); Arant, Suretyship (1931), 170, § 47; 11 lowa L. Rev. 
394 (1926). A number of courts, however, qualify that position. If the infant principal 
returns the consideration on disaffirmance the surety is not liable to the creditor, they 
say, for the latter is put in s/atu quo, the consideration of the promise has failed, and the 
contract under which the surety is liable is at end. Nations v. Gregg, 290 Fed.. 157 
(1923); Lungequist v. Bakers Bond and Mig. Co., 201 Iowa 430, 205 N.W. 977 (1925); 
Baker v. Kennett, 54 Mo. 82 (1873); Evants v. Taylor, 18 N. M. 371, 137 Pac. 583 
(1913); Kyger v. Sipe, 89 Va. 507, 16 S.E. 627 (1892). 

But it would seem that there is no failure of consideration since the creditor’s prom- 
ise to convey or deliver property to the infant is consideration for the surety’s promise. 
Furthermore the creditor has usually performed, and although the infant returns all 
that he received under the contract the creditor is not only deprived of the benefit of 
his contract, but ordinarily is not, because of depreciation, placed in statu quo. Arant, 
op. cit.; 11 Iowa L. Rev. 394 (1926). Releasing the surety from liability is contrary to 
the intent of the parties and to business practice. 

There is a modern tendency among the courts to hold that an infant who rescinds a 
contract for personal property and sues to recover payments must be charged for de- 
preciation or use of the property while in his possession. Meyers v. Hurley Motor Co., 
273 U.S. 18, 47 Sup. Ct. 277 (1927); Murdock v. Fisher Finance Corp., 79 Cal. App. 787, 
251 Pac. 319 (1926); Sparandera v. Staten Island Garage, 193 N.Y.S. 392, 117 Misc. 
Rep. 780 (1921); Gaither v. Wallingford, 101 Ore. 389, 200 Pac. g10, 50 A.L.R. 1187 
(1921); contra Rice Auto Co. v. Spillman, 280 Fed. 452 (1922); Creer v. Active Auto Ex- 
change, 99 Conn. 266, 121 Atl. 888 (1923); Utterstrom v. Kidder, 124 Me. to, 124 Atl. 
725 (1924); Godfrey v. Mutual Finance Corp., 242 Mass. 197, 136 N.E. 178 (1922); 
Greensboro v. Palmer, 185 N.C. 109, 116 S.E. 261 (1923); Mast v. Strahan, 225 S.W. 
790 (Tex. 1920). Under the first view the creditor would always be placed in statu quo 
and the surety would be released since the chattel and the amount paid for depreciation 
or use by the infant would equal the original article. If the court refused to require the 
infant to deduct for depreciation or use, then the surety could be required to pay the 
difference between the present value of the chattel at the time of the rescission and the 
contract price. But requiring the infant or the surety to pay the depreciation does not 
compensate the creditor for the loss of performance of the contract which is the pur- 
pose of requiring a surety. This objection is a very pertinent one and if considered 
weighty enough is sufficient in itself to warrant a court holding that a surety should 
pay the creditor the contract price and minimize his loss by selling or using the article 
which he would obtain by subrogation. 2 Calif. L. Rev. 337 (1914). In this manner the 
creditor would receive full performance of the contract. This is the position taken by 
the principal case. 

However, to require the surety to take the chattel seems an unnecessary and unde- 
sirable hardship. In the main case the creditor was in the business of selling automo- 
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biles. He not only knew of people desiring to purchase cars, but prospective purchasers 
sought him. He was in a far more advantageous position to sell the car than the surety 
would be. Though it may be a burden for the creditor to re-sell the automobile, this 
works much less hardship than requiring the surety to attempt to dispose of it. The 
creditor should sell the car, at a forced sale if necessary, and then recover the difference 
between the sale price and the contract price from the surety. If the surety objects to 
this result he may pay the creditor the contract price and receive the chattel in return. 
Otherwise the chattel is disposed of within a reasonable time and the entire transaction 
reduced to an element of damages. If the article is held for a period of time (in the 
main case it was six years), the article may greatly depreciate or even become prac- 
tically worthless. If the creditor sells the chattel soon after the repudiation by the in- 
fant he eliminates the loss without any injury to himself, by recovery from the surety 
of the difference, if any. The burdens of the complicated situation are apportioned and 
a result most equitable to all parties is reached. Cf. 4 Ind. L. Jour. 206 (1928). 


Cart S. POMERANCE 


Suretyship—Pro Tanto Subrogation—({Indiana].—Intervenor as surety for X bank, 
a public depository, gave bond for $10,000 which provided that if, on the principal 
bank’s default, the amount paid by the surety did not equal the full amount of the 
principal’s obligation to the obligee, then the surety should not participate in dividends 
out of the assets of the principal bank until the balance of the obligee’s claim was fully 
satisfied out of such dividends. The X bank became insolvent. The plaintiff township 
board had $11,481.26 on deposit. Intervenor paid its full bonded liability to the plain- 
tiff who assigned in writing to intervenor the plaintiffi’s claim against the bank to the 
extent of $10,000. The plaintiff filed a claim in the X bank receivership for $1,481.26, 
and the surety filed an intervening petition in said receivership asserting a right to 
share proportionately with other creditors in the distributive dividends to the extent 
of its claim. The trial court upheld the claim of intervenor. Held, on appeal, reversed. 
Washington Township Board of Finance v. American Surety Company of New York et al., 
183 N.E. 492 (Ind. App. 1932). 

The overwhelming weight of authority states as a general proposition that a surety 
has no right of subrogation until the claim upon which he is surety has been paid in 
full or the creditor is completely satisfied. 2 Williston, Contracts (1920), 2306, § 1269; 
9 A.L.R. 1596-1607; 25 R.C.L. 1318, § 6; 37 Cyc., Subrogation, 408-409; 60 C.J., 
Subrogation, 719-721, §§ 28, 29; Sheldon, Subrogation (1893) 190, § 127; Arant, 
Suretyship (1931), 359, § 79; see also 29 Mich. L. Rev. 753-757 (1931); 37 Harv. L. 
Rev. 392-393 (1924): 

Except for the written assignment following the payment by the surety on its bond, 
the present case is similar to many other applications of the general rule. Board of 
Health v. Teutonia Bank and Trust Company et al., 137 La. 422, 68 So. 748 (1915), Ann. 
Cas. 1916B, 1251; Banking Commissioners v. Chelsea Savings Bank, 161 Mich. 691, 125 
N.W. 424 (1910), affirmed on rehearing, 161 Mich. 704, 127 N.W. 351 (1910); Knaffl v. 
Knoxville Banking and Trust Company, 133 Tenn. 655, 182 S.W. 232 (1915), Ann. Cas. 
1917C, 1181, see also note on 1183; Blair v. Board of Education of Prairie Township, 38 
Ohio App. 303, 176 N.E. 99 (1930). 
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The intervenor in the present case insists that these well established principles do 
not apply since the plaintiff upon receipt of payment of surety bond, executed the fol- 
lowing agreement: “. . . . and does hereby assign, transfer, and set over... . and 
does hereby subrogate the said American Surety Company of New York in and to all 
the rights, claims, choses in action and remedies thereunder of the Washington Town- 
ship Board of Finance against the State Bank of Westfield to the extent of Ten 
Thousand Dollars ($10,000.00).”” In this respect the present case seems to have gone a 
step farther than any of the above mentioned authorities. However, the Indiana court 
seems correctly to have held (in spite of the intervenor’s contention that such agree- 
ment entitled them to “conventional subrogation’”’), that such part payment of the 
total claim of the creditor against the bank did not entitle the intervener to a pro 
tanio subrogation to the rights of the creditor. The court reasoned that the agreement 
did not clearly show a contract for pro tanto subrogation, but that the assignment was 
to operate only in accordance with the terms of the surety bond. To allow pro tanto 
subrogation in the present case would certainly be highly prejudicial to the creditor 
whose claim is not fully satisfied, and this would not be justifiable unless the right to 
pro tanto subrogation is clearly expressed in the subsequent agreement, in view of the 
contrary terms of the surety bond. The rule stated in Sheldon, Subrogation (1893), 
§ 248 at page 373 is, ““No claim by subrogation, whether conventional or by operation 
of law, to the securities held or the remedies enjoyed by the creditor for the collection of 
his demand, can be enforced, until the whole demand of the creditor has been satisfied. 
Until then there can be no interference with the creditor’s rights or securities which 
might, even by possibility, prejudice or in any way embarrass him in the collection of 
the residue of the demand.” See also Board of Health v. Teutonia Bank and Trust Com- 
pany, supra; Gannett v. Blodgett, 39 N.H. 150 (1859); Magee v. Leggett, 48 Miss. 139 
(1873); Loeb v. Fleming, 15 Ill. App. 503 (1884); Fidelity and Deposit Company v. Wil- 
kinson County, 109 Miss. 879, 69 So. 865 (1915); United States Fidelity and Guaranty 
Company v. City of Pensacola, 68 Fla. 357,67 So. 87 (1914), Ann. Cas. 1916B, 1236; 37 
Cyc., Subrogation, 408-409; 25 R.C.L. 1318, § 6, note 4. 

The ruling against giving effect to the assignment in the present case is strengthened 
by the very essence of the right of subrogation, the existence of which depends not 
upon a contract but upon the equities of the case involved. 2 Williston, Contracts 
(1920), 2302, § 1265; Arant, Suretyship (1931), 358, § 79. 

FRED O. STEADRY 


Torts—Libel—Due Care in Publication of Matter Secured from News Services— 
[Florida].—Plaintiff sued the defendant newspaper for publication of libellous matter 
received from the Associated Press and Universal News Service. There was no allega- 
tion that defendant was negligent in selecting these agencies or in the publication. 
Held, that the demurrer was properly sustained. Layne v. Tribune Co., 146 So. 234 
(Fla. 1933). 

The test for libel per se is vilifying a man, bringing him into hatred, ridicule, or 
contempt. Thorley v. Kerry, 4 Taunt. 355 (1812); 1 Cooley, Torts (4th ed. 1932), 472, 
§§ 140, 401, § 145. It isno defense that the defendant merely repeated what had been 
told him by another whose name he gives, or copies into his newspaper a charge origi- 
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nating elsewhere or publishes it as a communication or advertisement. Age Herald Pub. 
Co. v. Waterman, 188 Ala. 272, 66 So. 16, 1916E Ann. Cas. goo (1914); Spolek Den 
Hlasatel v. Hoffman, 204 Ill. 532, 68 N.E. 400 (1903); Nicholson v. Merrit, tog Ky. 369 
59 S.W. 25 (1900); Finnegan v. Eagle Printing Co., 173 Wis. 5, 179 N.W. 788 (1920); 
18 Am. & Eng. Encyc. of Law, Libel and Slander (2d ed. Garland & McGehee, 1901), 
1073; Law of Libel as Applied to Newspapers, 45 Chicago Leg. N. 199. The principal 
case agrees thus far and also restates the historical view of malice, that while it is the 
essence of libel, the law will imply malice of the character necessary to support a judg- 
ment. Ray v. Shemwell, 186 Ky. 442, 217 S.W. 351 (1919); Stanley v. Prince, 118 Me. 
360, 108 Atl. 328 (1919); Lewis v. Daily News, 81 Md. 466, 32 Atl. 246, 29 L.R.A. 59 
(1895); Zanley v. Hyde, 208 Mich. 96, 175 N.W. 261 (1919); Baker v. Winslow, 184 
N.C. 1, 113 S.E. 570 (1922). But implied malice taken over from the ecclesiastical 
courts is merely a useless fiction retained from the form of the declaration and the 
failure of the judges to admit that the law has been changed by decision. Coleman v. 
Mac Lennan, 78 Kan. 711, 98 Pac. 281 (1908); Hanson v. Globe Newspaper Co., 159 
Mass. 293, 34 N.E. 462, 20 L.R.A. 856 (1893); Jones v. Hulton, L.R. (1910) A.C. 20; 
Bower, Code of Law of Actionable Defamation (1908), appendix 2, 271; N. St. John 
Green, 6 Am. Law. R. 609-610; Odgers, Libel and Slander (6th ed. 1929), 4-5, 281- 
282; Jeremiah Smith, Jones v. Hulton, 60 Univ. Pa. L. Rev. 365, 461, 463, note 10 for 
citations; 1 Street, Foundations of Legal Liability (1906), 317. The principal case turns 
on the misstated point that, following the ancient rule that one who heard a slander 
was not liable for repeating it in the same words, naming his authority, the newspaper 
is not liable for publication of news of reputable agencies. The old law was that the 
publication coupled with the yielding up of the original publisher’s name in such a way 
as to give the plaintiff a complete cause of action against him was a good plea, but the 
mere statement of the source was insufficient. Davis v. Lewis, 7 Term Rep. 17 (1796); 
Maitland v. Goldney, 2 East. 426 (1802); repudiated in McPherson v. Daniels, 10 B. & C. 
263 (1829); Bower, Code of Law of Actionable Defamation (1908), 302. The principal 
case takes a stand even beyond the English publishers’ cases allowing the defendant to 
escape liability by showing (1) innocence of knowledge of libel, (2) absence of any- 
thing in the work or circumstances which should have led him to the belief that it con- 
tained a libel, and (3) lack of negligence on his part. Emmens v. Pottle, 16 Q.B.D. 354, 
2 T.L.R. 115 (1885); Vizetelly v. Mudie Select Library, (1900) 2 Q.B.D. 170; Bottomley 
v. Woolworth Co. L’td., 48 T.L.R. 521 (1932), since it casts the entire burden on the 
plaintiff; contra, Sweet v. Post Pub. Co., 215 Mass. 450, 102 N.E. 660, 47 L.R.A. (N.S.) 
240, 1914D Ann. Cas. 532 (1913); Corrigan v. Bobbs Merrill Co., 228 N.Y. 58, 126 N.E. 
260, 10 A.L.R. 662 (1920). The theory of the court seems to be a conglobation of 
Holmes’ objective theory of culpability (Hanson v. Globe Newspaper Co., 159 Mass. 
293, 34 N.E. 462, 20 L.R.A. 856 (1893) and Note, 38 Harv. L. Rev. 1100), the the- 
ory of per quod libel to be applied only where the newspaper receives news service from 
a reputable service. The importance to the state and to society of prompt news of daily 
happenings and the slight chance of injury to a private character seems to justify the 
decision. 
GERALDINE W. LUTES 


Treaties—Extradition—Receiving Money Knowing It To Have Been Fraudulently 
Obtained—|Federal].—The appeal is from an order of the Federal District Court dis- 
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charging the appellee on habeas corpus from custody under commitment by the United 
States Commissioner for rendition to England from Illinois where he was found. The 
complaint of the British government is that the appellee received certain sums of 
money knowing the same to have been fraudulently obtained, a crime made extradi- 
table by the Hay-Pauncefote Treaty concluded between Great Britain and the United 
States in 1889. The motion to dismiss the appeal was denied by the Circuit Court of 
Appeals and the order of the Federal District Court was reversed, the cause being re- 
manded to the lower court with directions to discharge the writ of habeas corpus. 
(Evans, J., dissenting). Laubenheimer v. Factor, 61 F. (2d) 626 (1932). 

An offense in order to be extraditable must be (1) enumerated in the treaty, (2) 
made criminal by the laws of the demanding state, and (3) one for which the accused 
could be held for trial in the state of asylum. Treaty of 1842, Art. 10, 8 Stat. 572; 
Treaty of 1889, Art. 1, 26 Stat. 1508; United States v. Rauscher, 119 U.S. 407, 7 Sup. 
Ct. 234, 30 L. Ed. 425 (1886); Wright v. Henkel, 190 U.S. 40, 23 Sup. Ct. 781, 47 L. Ed. 
198 (1903); Collins v. Loisel, 259 U.S. 300, 42 Sup. Ct. 469, 66 L. Ed. 956 (1922). 

Under the Treaty of 1889, which controls in this case, the offense in order to be ex- 
traditable must be a crime against the law of the state in which the fugitive is found 
and not merely a crime under the statutes of the United States. Pettit v. Walshe, 194 
U.S. 205, 24 Sup. Ct. 657, 47 L. Ed. 938 (1904). 

Receiving money knowing it to have been fraudulently obtained is an extraditable 
offense within the Treaty of 1889, Art. 2, Classification 14. Such act, too, was made 
criminal by the laws of Great Britain. Larceny Act of 1916, 6 & 7 Geo. V, c. 50, § 33. 

The crucial question of the case is whether or not receiving money knowing it to 
have been fraudulently obtained is a crime in Illinois. This, the lower court held, is a 
question of fact. To this end, jurists were called as expert witnesses. Each testified 
that as a matter of fact the receiving of money knowing it to have been fraudulently ob- 
tained is not a crime in Illinois—that it is no crime at common law and that there is no 
Illinois statute changing the common law. The admission of this testimony was held 
to be erroneous by the Circuit Court of Appeals because the federal courts are deemed 
to take judicial notice of the laws of the several states. Owings v. Hull, 9 Pet. 607 
(1835). 

An Illinois statute makes it an offense to receive stolen property. Cahill’s Ill. Rev. 
Stat. 1931, c. 38, par. 507. But it is not applicable here since the state Supreme 
Court has expressly held that obtaining title to property by fraud is not larceny. 
Murphy v. People, 104 Ill. 528 (1882); People v. Barnard, 327 Ill. 305, 158 N.E. 729 
(1927). 

The only possible means by which the act charged could be deemed criminal in 
Illinois is its being interpreted as a violation of the Fraudulent Conveyance Act. Ca- 
hill’s Ill. Rev. Stat. 1931, c. 38, par. 294. The act is designed to penalize fraudulent 
conveyances made with the intention on the part of both participants to defraud cred- 
itors of the transferor. Behrens v. Steidley, 198 Ill. 303, 64 N.E. 1113 (1902). This ele- 
ment is lacking in the instant case. 

The real basis for the reversal, however, is a prior decision in this matter reached by 
the United States Supreme Court. In passing on a writ of habeas corpus for the de- 
fendant’s release from commitment for extradition from Illinois to Canada, it was 
held, “the receiving of property known to have been fraudulently obtained is a crime 
by the laws of both Canada and Illinois.” Kelly v. Griffin, 241 U.S. 6, 36 Sup. Ct. 487, 
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60 L. Ed., 861 (1916). This decision, the court in the present case holds, is binding on 
every inferior court in the United States on matters of international extradition. The 
holding of the court rather than the course of reasoning whereby the holding was 
reached is regarded. This is a rather dubious attitude in light of the fact that the cir- 
cumstantial situations of the two cases differ essentially. 

In the Kelly case, the crime charged was not the receiving of money knowing it to 
have been fraudulently obtained, but the receiving by Kelly of government money from 
government officials knowing that they had obtained it from the government by fraud. 
The decision merely held that it was a crime in Illinois to receive public money known 
to have been fraudulently obtained by public officers. Reliance was placed upon 20 
Stat. 280 of the United States. That statute relates only to the obtaining of public 
funds from governmental agents and does not cover the broader offense of receiving 
private money knowing it to have been fraudulently obtained. It would seem that 
this statute does not apply to the present case, and it is doubtful whether the Kelly 
v. Griffin decision should be controlling here. 

The matter has been brought before the United States Supreme Court on a writ of 
certiorari and it is probable that, due to the extra-legal aspects of the case, the decision 
of the Circuit Court of Appeals will be affirmed. This indication is strengthened by the 
fact that the trend of the Court is to interpret treaties broadly, thus facilitating the 
rendition of alleged offenders against the laws of friendly nations. See Grin v. Shine, 
187 U.S. 181, 184, 23 Sup. Ct. 98, 100 (1902). 

Louis TERKEL 


Workmen’s Compensation—Basis of the Action—(Illinois, Missouri].—Two recent 
cases present the problem of whether proceedings under workmen’s compensation 
acts are ex contractu or ex delicto. In Keller v. Industrial Commission et al., 350 Il. 
390, 183 N.E. 237 (1932), the claimant instituted proceedings under Ill. Smith-Hurd 
Rev. Stat. 1931, c. 48, §§ 138 et seq., for the deaths of her two sons from injuries arising 
out of and in the course of their employment by their step-father. The defense was the 
common-law disability of a wife to sue her husband in tort. In Hope v. Barnes Hospital, 
55 S.W. (2d) 319 (Mo. App. 1932), proceedings were instituted under Mo. Rev. Stat. 
1929, §§ 3299 et seq., for the death of the claimant’s husband from injuries sustained 
in the course of his employment by a charitable institution. The defense was the ex- 
emption of an eleemosynary institution from tort liability, on the theory of a trust 
whose fund may not be depleted by the payment of damages for the negligent acts of 
the trustees. Held, in each case, that the action was ex contractu and the defense in- 
valid. 

The decision in the Hope case, indeed, was based on the statute, supra, § 32090, 
making the remedy contractual and elective on the part of the employer (whose ac- 
ceptance, however, is presumed, § 3300, and was not negatived in the principal case). 
But even in the absence of a statutory declaration, as in the Keller case, the same re- 
sult should be reached, on principle and according to authority. As said by the Illinois 
court, a tort action arises from the wrongful conduct, intentional or negligent, of the 
defendant; while under the above statutes, the employer’s fault is not in issue, and even 
the employee’s contributory negligence may not bar recovery. 350 Ill. 390, 397, 183 
N.E. 237, 240. Thestatutory provisions are read into the labor contract by law; an ac- 
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tion thereon, consequently, sounds in contract. Walsh v. Waldron & Sons, 112 Conn. 
570, 153 Atl. 298 (1931); Reutenik, Adm’r., v. Gibson Packing Co., 132 Wash. 108, 231, 
Pac. 773 (1924); 6 R.C.L. 855. The result of both cases is in accord with the majority 
view in the United States. The Linseed King, 48 F. (2d) 311 (1929); Previslen v. Derby 
& Ansonia Developing Co., 112 Conn. 129, 151 Atl. 518 (1930); Landry v. Shinner, 344 
Ill. 579, 176 N.E. 895 (1931); Moeser v. Shunk, 116 Kan. 247, 226 Pac. 784 (1924); Wood 
v. Vroman, 215 Mich. 449, 184 N.W. 520 (1921); Narozniak v. Perdek, 162 Atl. 118 
(N.J.L. 1932); Hoover v. Globe Indemnity Co., 202 N.C. 655, 163 S.E. 758 (1932). A 
few courts have held that the action is, properly, neither ex contractu nor ex delicto. 
Thus in Wisconsin, it is regarded as a new, statutory remedy, dependent for its ex- 
istence on the relationship of employer and employee. Van Blatz Brewing Co. et al. ». 
Gerard et al., 201 Wis. 474 ,230 N.W. 622 (1930). In California, it is regarded as quasi 
ex contractu, a compulsory liability attached by statute to the labor contract. Los 
Angeles Shipbuilding & Drydock Co. v. Industrial Accident Commission of Cal. et al., 
57 Cal. App. 352, 207 Pac. 416 (1922). All reach the same result; hence it is submitted 
that the courts in the principal cases properly held that the defenses urged were not 
legal bars to the actions. 
LEO SEGALL 





BOOK REVIEWS 


Probation and Criminal Justice. Edited by Sheldon Glueck. New York: Macmillan 

Company. 1933. Pp. viii, 344. $3.00. 

This book should appeal to every thinking citizen and prove to be of profound value 
to judges, probation and parole officers, social workers, and students of penology. In 
it the potentialities of probation as a correctional instrument are strikingly and com- 
prehensively set forth. The contributions dealing with the sentencing functions of 
judges and the possibilities of analytic psychiatry in the understanding and treatment 
of anti-social careers are most illuminating. The book consists of a series of essays, the 
authors of which are preéminent in their respective fields. 

The significance and promise of probation and its legal problems are discussed by 
the editor and Sam B. Warner, Professor of Penal Legislation and Administration at 
Harvard Law School. The organization of a probation office is set forth by Edwin J. 
Cooley, formerly Chief Probation Officer, Court of General Sessions, New York City. 
Bernard J. Fagan, formerly Chief Probation Officer, New York City, and now New 
York State Parole Commissioner, makes a valuable contribution upon the selection 
and training of probation officers. The trial judge’s dilemma in granting probation is 
discussed from the criminologist’s point of view by Thorsten Sellin, Professor of Soci- 
ology, University of Pennsylvania, and from the judge’s point of view by Judge Joseph 
N. Ullman, Supreme Bench, Baltimore, Maryland. The chapters on ‘““The Case His- 
tory in Probation Service,”’ by Ralph Hall Ferris, Director of Domestic Relations Divi- 
sion, Recorder’s Court, Detroit, Michigan, and on “The Social Worker’s Technique and 
Probation,” by Hans Weiss, formerly Probation Officer, Boston Juvenile Court, em- 
phasize the importance of highly trained personnel in social case work. The chapter on 
“Analytic Psychiatry and Criminology,”’ by Dr. Bernard Glueck, Director of Psy- 
chiatric Clinic, Sing Sing Prison, strikingly portrays the essential place of psychiatry 
in every problem of human behavior. Charles L. Chute, General Secretary, National 
Probation Association, gives the history of probation in the United States, and Sanford 
Bates, Director, Federal Bureau of Prisons, writes on federal probation. The conclud- 
ing chapters relate to probation in England, France, Belgium and Germany. 

Much credit is due to the distinguished editor, Dr. Sheldon Glueck, who, in brief 
compass and most interestingly, presents contributions of the outstanding leaders in 
probation work. This book should become the best seller in its field. 

The long experience of the writer as a judge of the Criminal Court of Cook County 
impresses upon his mind the great wastage of human material that passes through our 
courts. The oft repeated statement of our late Chief Justice, William Howard Taft, 
that ‘the administration of the criminal law in America is a disgrace to civilization” is 
as true to-day as when first said. Dr. Bernard Glueck, formerly head of the Depart- 
ment for the Criminal Insane, New York, has well said, ‘“The probation movement is 
the bridge over which might be carried some of the idealism and some of the scientific 
spirit of modern medicine and modern social service into the dark recesses of the tradi- 
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tional processes of the criminal law.’’ Probation, supervised liberty of the individual, 
has a clearly defined meliorative aim, and is carried on “‘in the normal environment 
setting, rather than behind walls and bars.” 

The writer subscribes to these statements. The many limitations to the administra- 
tion of our probation laws seriously impair their efficiency. The exclusion of certain 
offenses from their provisions emphasizes the fact that the lawmakers had in mind the 
character of the offense rather than that of the offender. This is one of the defects of a 
law which does not permit release on probation of an offender guilty of a larceny to ex- 
ceed two hundred dollars, nor of a burglary of a dwelling house in the night-time, but 
does permit his release on probation for robbery while armed with a dangerous weapon. 
To release on probation in a case of an embezzlement in excess of two hundred dollars, 
a judge would have to indulge in the legal fiction that the value of the property stolen 
was less than that sum, and, at the same time, require the defendant to make restitu- 
tion for a larger sum. 

The period for which probation may be granted in Illinois is one year, but it may be 
extended for another year. The Massachusetts probation law permits the judge to ex- 
ercise his discretion as to the length of the probation period. One year might prove suf- 
ficient in some instances, and five years not enough in other instances. Many cases 
have come to the writer’s attention in which the probationer might have made com- 
plete restitution to needy victims if the period of supervision and control were ex- 
tended. 

The outstanding characteristic of scientific probation is the marked lack of empha- 
sis on the nature of the specific offense. The primary object is the rehabilitation of the in- 
dividual. Its attainment should be the interest of the community, the judge, and the 
social worker. The principle of probation, “substituting intelligence and humanity for 
ignorance and brutality,” is now recognized in every state of the American Union, and 
in Europe. An efficient, scientifically organized probation department, wholly divorced 
from politics is, therefore, of paramount importance. Without adequate investigation 
and supervision under competent direction and leadership, probation largely fails of 
its purpose. Intelligent treatment or supervision of the offender must be preceded by a 
proper diagnosis based upon a comprehensive investigation. 

The efficient administration of probation manifestly requires a well organized pro- 
bation staff, with separate corps of investigators and supervisors and a psychiatric 
clinic. The investigation must be thorough; the truth regarding the life of the individ- 
ual, his family, his personal relations, his environment, should be obtained, carefully 
analyzed and diagnosed. The treatment or supervision of the individual then follows. 
Perfunctory reports by the probationer, or casual visits to his home by the worker, are 
not enough. The probation officer must learn the personality of the individual before 
he can hope to effect his reform. It is not enough that he possesses the technique of the 
social worker; he must also possess that sympathetic understanding and philosophy of 
life that will win the confidence of the probationer. Weekly conferences of the staff and 
at least monthly check-ups are essential. A probation department, properly organized, 
should be a laboratory for the study and prevention of crime, with statistics available 
for that purpose. It should coérdinate with other social agencies and with the judges, 
for its problem is a community problem. Politics should be completely divorced from 
the selection of probation officers. Probation work should be regarded as a career, an 
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honorable and dignified profession. The contributions of Dr. Glueck and other leaders, 
and their emphasis on the scientific aspects of the problem, constitute a valuable addi- 
tion to the literature in this field. 

Joun P. McGoorrty* 


Cases on Pleading and Procedure, Volume II. By Charles E. Clark. St. Paul: West 

Publishing Company. 1933. Pp. vi, 674. $5.50. 

The most challenging fact about the second volume of Dean Clark’s “Cases on 
Pleading and Procedure,” just published, and the fact to which this reviewer frankly 
will devote the bulk of his attention, is that the first half of it consists of what would 
some time have been called a course on ‘‘Equity.”’ It is not so called in Dean Clark’s 
work; his Book 5, three hundred and eighty seven pages long, is called “Specific Repa- 
ration or Preventive Relief.’’ Book 4 of his first volume, however, is called ‘“‘Equity.”’ 
Its three chapters deal with “Early Development of Equity,’’ ‘““The Union of Law and 
Equity under Modern Codes,” and “Equitable Decrees—Enforcement and Effect.”’ 
Taking the two volumes together we find, somewhere near the middle, nearly six hun- 
dred consecutive pages of material which is roughly interchangeable with the first 
nine huhdred pages of Cook’s (one-volume) Cases on Equity, or the first seven hundred 
pages of Durfee’s Cases on Equity.' The editor contemplates, judging from the pref- 
ace, that there will be separate courses on Equity Three? and Vendor and Purchaser; 
otherwise the materials here (including those in the first volume) are to take care of the 
student’s study of Equity. 

This is challenging, of course, because it raises and purports to give a new answer to 
the question: What to do with Equity? It is the “Union of Law and Equity under 
Modern Codes,” that has caused all the difficulty. If it (the ‘‘union’’ that is, or, as 
some prefer to say, the “‘fusion’’) were complete, the problem would hardly exist; so, 
too, if it had never been attempted. But it is the fusion that is still going on—still, if 
one may be permitted the expression, in the process of fusing, and doing it spottily, 
jerkily and obscurely—that is, and well may be, so perplexing to judges and editors of 
case books. And the perplexity of editors is the greater. The judge is asked to grant 
specific performance, not to define or classify it; the editor has to decide what “‘sub- 
ject’’ it belongs to—“Equity,”’ “Contracts,”’ or “Procedure.” 

It has been our conventional teaching practice to solve the difficulty by looking 
backward and treating Equity as it was. Ames’ classic case book did so; it dealt little 
with any fusion. Lately, the tendency has been the other way. Cook’s familiar Volume 
Three deals with ‘Reformation, Rescission, and Restitution at Law and in Equity.” 
Handler’s interesting new casebook on Vendor and Purchaser treats the litigation aris- 


* Judge of the Superior Court and former Chief Justice of the Criminal Court of Cook 
County, Illinois. 


* These comparisons are not meant to be anything but hasty approximations and to give 


those not familiar with Dean Clark’s book some idea of its scope. Taken so, they are not un- 
fair, it is believed, to any of the works mentioned. 


? As defined, for example, by the third volume of Cook’s Cases on Equity. 


3 As defined, perhaps, by Professor Handler’s new casebook on the subject. 





164 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ing from land contracts and transfers, be it legal or equitable. One may not unreason- 
ably infer that these books affirm their editors’ belief in fusion as a fact accomplished. 
In some schools, the reviewer understands, the matter is not left to inference; Equity 
drops out of the curriculum, the subject of Torts includes injunctive as well as legal re- 
lief, and the subject of Contracts deals impartially with assumpsit and specific per- 
formance.‘ 

This modern tendency seems both reasonable and inevitable; care must neverthe- 
less be taken not to go too fast or too far. That a synthesis is logical or up to date does 
not necessarily make it teachable. Even a book now so standard as Cook’s Volume 
Three presents great teaching difficulties. The child has the sins of both parents, plus 
some of its own. The difficulties can be overcome; there are advantages that make the 
effort worth-while. The danger remains that we may, as teachers, in attempting to 
force on our students a synthesis too subtle, too compendious, or too different from 
that prevalent in the courts, fail to teach anything at all. The conventional, old-fash- 
ioned course in Equity, as exemplified by Ames’ cases and its modern counterparts, was 
and is highly teachable. Portions of it have been broken off when it seemed they might 
desirably be fitted in elsewhere. If this process stands the pragmatic test, it is a good 
one. Cook’s Volume Three has stood it, in the opinion of many. The reviewer guesses 
that Handler’s cases on Vendor and Purchaser will stand it. The process should and 
doubtless will go on in this cautious, trial-and-error way; it seems a better one than 
that of breaking up the old structure first, and then trying to do something with the 
pieces. 

If these assumptions be sound, it remains to consider Dean Clark’s work in the light 
of them. He has not, on the surface, adopted either the conventional point of view or 
what has been referred to above as the recent tendency. He proposes, it seems, a trend 
or technique of his own. It might be rationalized thus: equity is largely a matter of 
remedies; remedies are matter of procedure; therefore equity is procedure. If this is 
nowhere made explicit, it must be implicit in the facts of the case: that he has put the 
equity materials into a casebook on ‘‘Pleading and Procedure.”’ But are the equity 
materials pleading and procedure? It would be beside the point to try to define these 
terms here; doubtless no definition of them could be made that would satisfy the 
maker. The problem, anyway, is not one of definition. An illustration does better; 
consider the title of section 6 of chapter 18: ‘‘Discretion—Balancing of Equities.’’ No 
one familiar with that subject matter could suppose it has to do with Pleading and 
Procedure as those terms are ordinarily used. Dean Clark seems in a sense to recognize 
this in his preface. ‘The first volume,” he says, “‘dealt with the pleadings in actions in- 
volving ....’’ andsoon. But the “present volume contains materials concerning the 
granting of specific remedies.”” The italics are by the reviewer; the difference between 
pleadings and materials concerning is significant. And for the equity cases (Book 5) he 
has a separate chapter (19) on “‘Procedure.”’ 

Conceding, for the sake of the argument, that the equity materials are properly a 
part of the subject of Pleading and Procedure, they have not here been made a part of 
it in fact. There is no integration, no fusion. The equity materials remain as an un- 
digested lump; the only cohesion is that supplied by the binder. Dean Clark estimates 


4 This is the practice at Northwestern University, if the reviewer correctly understands 
what Dean Green has told him. It is to be hoped that the materials used may soon be made 
generally available. 
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that “‘a minimum .. . . of eight to ten classroom hours per week for a semester, divid- 
ed perhaps so that half is given in the first year of law study, and half in the second 
year, will be found necessary for the subjects covered by the two volumes.”’s This is the 
equivalent, in most law schools, of two large courses. Why not call one “‘Pleading and 
Procedure,”’ the other ““Equity’’? Will not the subject matter of its own weight break 
into two such parts? 

The reviewer fears to seem captious; he does not intend to be so. Every strikingly 
new departure must expect to meet the question: is this something better or just some- 
thing new? Opinions must always differ; the reviewer frankly records his that Dean 
Clark has not brought us materially nearer a solution of what may be called ‘‘the 
equity problem.”’ He has either started on a new tack up a blind alley, or simply put 
old wine into new bottles. This is mixing metaphors with a vengeance; the reviewer 
apologizes by coining a new aphorism: mixed casebooks breed mixed metaphors. 

That the workmanship of the book is first-rate may be taken for granted; Dean 
Clark is not noted for any other kind of workmanship. The reviewer has used his first 
volume as an invaluable source of equity materials not elsewhere available. It seems 
likely that the second volume will prove equally invaluable. Cases have been selected 
with discrimination; the notes are frankly and blessedly informative. Not infrequently, 
the gist of some long-winded case is put in a brief paragraph. The editor seems to be 
approximating what may be the policy of the case book of the future: to include only 
such portions or aspects of a given case as are of real value for a definite purpose. Note, 
for example, the enormous amount of information relative to injunctions against crime 
compressed into some fifteen pages (177-192). Equally admirable for its combined 
brevity, aptness and completeness, is the treatment of mutuality, including Professor 
Corbin’s valuable note from the Restatement of Contracts. Other instances might be 
cited. ' 

These numerous and manifest merits will doubtless recommend the book to many 
who will not wholly subscribe to the theories implicit in its organization. And, who, 
after all, would care to sponsor theories to which all would subscribe? 


Puitip MECHEM* 


Cases and Materials on the Law of Vendor and Purchaser. By Milton Handler. St. 

Paul: West Publishing Company. 1933. Pp. xix, 950. $6.00 

In the preface the author states, ‘Only those topics as are susceptible of case anal- 
ysis have been treated by the case method; doctrines which are settled have been pre- 
sented in informational text notes.’’ If the book were designed for advanced students 
of law, for practitioners, for law instructors, or for judges this theory might be sound. 
They, presumably, have mastered the fundamentals of law and will understand the im- 
plications of text statements. This book, however, is a student’s first book on convey- 
ancing. In such a book the theory should not have a place. 

First, Mr. Jerome Frank would probably question the assumption that legal doc- 
trines are settled. Though one may reject the extreme view of Mr. Frank one must 


5 Preface, vi. 
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recognize that doctrines which appear settled today may be unsettled tomorrow. The 
common law has always exhibited an unusual capacity for change, and the signs of 
1933 do not indicate that this capacity has been exhausted. 

Secondly, even though it be conceded that some doctrines are settled, it does not 
follow that the method of presentation should depend upon this fact. The goals of the 
study of law should be the acquisition of a sound philosophy of law, a mastery of the 
fundamental doctrines of the common law, and of techniques for their application to 
the problems of modern practice. That a doctrine is settled has little, if any, impor- 
tance in the task of the law schools in guiding the student in his quest of these goals. 

However settled a doctrine may be, the factors involved in the problem, the reasons 
for the doctrine, and the limitations on it are not necessarily obvious. Problems of fu- 
ture interests seem just as abstruse to students today as they did to students of previ- 
ous generations, even though many of the problems are settled today. The same ap- 
pears to be true of doctrines in other portions of the law, such as the rules of Price v. 
Neal and Lawrence v. Fox. Moreover, doctrines do not become unimportant when they 
are settled. A student who has not mastered the fundamental doctrines of the law, 
even though those doctrines are settled, is not prepared for the practice, and the prac- 
titioner who is not thoroughly familiar with the settled doctrines of his jurisdiction 
cannot safely and wisely advise his clients. For these reasons the theory that unsettled 
problems should be developed by cases and settled problems by text statements seems 
unsound. 

In the execution of the plan for the book, however, this theory was almost entirely 
abandoned, except in the part dealing with “Rights in the Land of Another.” 
This subject, if one may judge from the preface and the treatment of the material, 
was a portion of the law which, though not really a part of Mr. Handler’s general 
topic, could not be entirely omitted from the curriculum of the Columbia University 
Law School and hence was included in this book. And because Mr. Handler did aban- 
don this theory in the development of the materials directly bearing upon the subject 
of vendor and purchaser, it is an excellent casebook for the study of that subject. The 
chapter on Performance of the Contract seems especially good. The notes on the 
Standard Form of Contract, Title Search, Title Insurance, and the Torrens System are 
valuable portions of the book. In some particulars the arrangement of the sections 
does not seem the most effective, but since they can readily be shifted to suit the fancy 
of the individual instructor this does not seriously detract from,the excellence of the 
book. 

But with all these merits the book has certain limitations. In the first place, it is 
based upon the arbitrary arrangement of the curriculum of the Columbia University 
Law School. It covers a part only of the subject matters traditionally included in con- 
tracts, titles, rights in land and specific performance. It is suitable as a substitute for 
the standard casebooks on these subjects only when it is used in combination with two 
other books of the series (Powell, ‘“‘Possessory Estates’; Jacobs, “Landlord and Ten- 
ant’’) and with a book on procedure which includes the rudiments of specific per- 
formance. 

Secondly, some important problems of titles and rights in land have not been ade- 
quately developed. Estoppel by deed is disposed of by a footnote of citations to stand- 
ard books on property. One case is allotted for the subject of prescription. 

Finally, it is regrettable that the questions in the annotations have not been formu- 
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lated with the care that is unmistakably evidenced by the substance of the book. No 
one quarrels with the form of the notes of a lecturer or of a trial judge. They may be 
couched in the vernacular of Maxwell Street, or of LaSalle Street. One may pardon the 
form of statements made under the pressure of modern life, as, for example, ‘‘Hell and 
Maria, no — we shot it along,’”’ but in a book designed as a model for students one 
should not find such expressions as the following: “Why a statute of frauds altogeth- 
er?’’,! “Are they breached by the same acts?’’,? “Is it possible to draft a clause that 
will stick which enables the vendor to withdraw for any or no reason?’’,3 “The in- 
teresting question, however, is what the possession, assuming its sufficiency, gives 
notice of.’’4 

In spite of these limitations, however, the book should prove to be of great value 
not only for instructors of law but also for judges and practitioners confronted with 
problems of the law of Vendor and Purchaser. 

SHELDON TEFFT* 


The American Doctrine of Judicial Supremacy (Second edition). By Charles Grove 
Haines. Berkeley, California: University of California Press. 1932. Pp. xviii, 705. 
$6.00. 


Too many new editions of valuable works seem to have little justification save to 
swell the revenues of their publishers. This observation can in no sense apply to Dr. 
Haines’ new edition of a book which since its publication in 1914 has been a standard 
work in its field. The issues with which the two editions deal in so able and scholarly 


a fashion are of perennial interest to students of law and political institutions and of 
vital importance to every citizen and resident of the United States. Much water has 
run under the bridge since the publication of the first edition. As the author observes 
in his preface, new material throwing light upon hitherto unexplored phases of the 
origin and evolution of this peculiarly American doctrine has come to light through the 
research of scholars, and a national political campaign has been fought with judicial re- 
view one of its outstanding issues. This is ample justification, were justification needed, 
for bringing his work up to date. 

The general plan of the present volume is not materially different from the earlier 
one, but several of the original chapters have been substantially rewritten, and valuable 
new chapters have been added which illuminate English procedure in relation to the 
review of colonial acts, the theories and ideas involved in the establishment of the 
American doctrine of judicial review, the inter-actions of politics and federal constitu- 
tional law, and analysis and criticism of the assumptions and premises commonly un- 
derlying thinking in relation to judicial review. There is also extremely interesting 
material regarding the adoption of the theory of judicial review and its practice in vary- 
ing degrees in certain foreign countries, and the movement in others looking to its re- 
ception. In addition, the author has incorporated the substance of several important 
articles which he has published in recent years in various law reviews. 

The book is certain to appeal to readers who are looking for careful and exact infor- 
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mation relative to a subject with regard to which all too much of the discussion has 
contributed heat rather than light. It is not so likely to appeal to extremists, whether 
they be of the school which regards judicial review as judicial usurpation, or the per- 
haps more numerous group which tends to accept as sacred dogma the Constitution 
and its Hamiltonian gloss. Dr. Haines is not a propagandist for a point of view. He is 
a careful historian, weighing dispassionately the evidence relevant to the origin of this 
American doctrine, its development, and the effect of its exercise in a large number of 
cases, federal and state, upon public opinion and the prestige of the courts. If he is not 
convinced of the historical accuracy of the charge that the power is the outgrowth of 
judicial usurpation, he likewise does not hesitate to point out the many cases in which 
there is substance to the criticism that the courts by their judgments of unconstitu- 
tionality have gone beyond the proper limits of judicial power and have read their 
own ideas of policy into vague and formless constitutional limitations. The result has 
too often been to thwart in the inception promising and significant legislative experi- 
ments in the field of social and economic regulation. Particularly does he find these 
abuses of judicial power in cases involving labor legislation and disputes. These criti- 
cisms of specific decisions are almost invariably supported by reference to dissenting 
opinions of judges themselves. 

There is little in the way of unfavorable criticism one can make of so admirable a 
book. If a perusal of the summaries of long series of decisions at various points in the 
book becomes at times monotonous and wearisome, the fault is not due to the author’s 
style, which is clear and precise, but to the character of the material with which he 
deals and to the fact that his task is the construction of a history, not of a persuasive 
argument. There are a few omissions that the reviewer found somewhat surprising, 
such as the lack of reference to the well known case of Massachusetts v. Mellon' in con- 
nection with the author’s discussion of the principle of self-limitation in the form of an 
extension of the doctrine of the political question as a safeguard against the unwise use 
of the power of judicial review, and the absence of discussion of the relatively recent 
controversies in the Senate over the confirmation of the appointments of Charles 
Evans Hughes and John J. Parker as members of the United States Supreme Court. 
The fact that the formidable but unsuccessful opposition in one case and the successful 
opposition in the other were based almost altogether on the supposed economic views 
and social attitudes of the nominees seems to the reviewer one of very great historical 
importance, worthy of a section in the chapter dealing with proposals to remedy the 
defects in the American practice of judicial veto of legislation. 

Dr. Haines, as indicated above, is quick to seize upon the language of dissenting 
opinions accusing the majority of judicial amendment under the guise of interpretation 
of constitutional provisions and of implications of powers or restrictions on powers not 
warranted by any language the Constitution contains. He frequently identifies the dis- 
senting judges by name. He is perfectly correct in the suggestion he makes that the 
bitter criticisms directed at the courts by politicians and laymen can generally be 
matched by the language of judges themselves when in the dissenting mood. But his 
historical study would have been still more illuminating had he taken the trouble to 
compare systematically the performances of the same judges in a series of cases. Such 
a comparison would have revealed striking inconsistencies. We have had few judges 
with the philosophical and emotional detachment of Justice Holmes. How many can 


* 262 U.S. 447, 43 Sup. Ct. 597 (1923). 
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escape the charge of rendering mere lip service, at one time or another in their deci- 
sions, to the presumption of constitutionality of legislative acts? 

There are three appendices containing material which greatly enhances the value 
of the book. The first is a list of cases in which the validity of an act of Congress has 
been directly in issue and the judgment of the Supreme Court has been unfavorable to 
constitutionality. The reference to each case is followed by a summary of the court’s 
holding and the alignment of judges where the court was divided. Evans v. Gore? is 
included in this list but Miles v. Graham is missing. Following is a classification of the 
acts declared void. The second appendix sets forth, with explanatory notes and com- 
ments, provisions of written constitutions relating to judicial review of legislative acts 
in foreign countries, first in those countries where guardianship of the Constitution is 
conferred in some degree upon the courts, and second in those nations where such 
guardianship is left primarily to the legislative or executive departments. The third 
appendix contains a well selected bibliography of books and articles, American and for- 
eign, relating to judicial review. A table of cases and an index complete the volume. 

So far as the author reveals his own position, it seems to accord rather closely with 
that of James Bradley Thayer in his classic essay. He accepts as sound many of the 
criticisms directed at the doctrine and is remorseless in exposing the many fictions and 
question-begging arguments which have been advanced in its support. He has little pa- 
tience with the mechanical jurisprudence that has colored so many of the opinions 
holding welfare legislation unconstitutional. Yet he does not advocate, much less re- 
gard as feasible, proposals for the abolition of judicial review. When all is said and 
done, the justification of judicial review must be a functional one. If its practice con- 
tinues to accord with the prevailing sentiment and desires of the people of the United 
States, it will survive as the most significant and unique feature of our political system. 

There is much force in Dr. Haines’ observation in the last paragraph of his book 
that the judges hold in their own hands, in the form of greater prudence and caution, 
the most effective and satisfactory safeguard of the perpetuity of their power. In the 
critical days that lie ahead, when so much that has been regarded as settled in our in- 
stitutions, doctrines, and points of view seems certain to be subjected to renewed ex- 
amination and possibly fundamental revision because of the necessity of satisfying the 
changed demands of a new day upon the resources of government, a continuance of 
the too severe application of the Fifth and Fourteenth Amendments and the Com- 
merce Clause such as was witnessed during the ten years after the World War, may 
well result in an attack upon the powers of the courts far more formidable than any we 
have yet witnessed. Dr. Haines’ careful and exhaustive researches should assist great- 
ly in providing chart and compass to steer a safe course through the troubled waters 
which may lie ahead. 

ARTHUR H. KEent* 


2 253 U.S. 245, 40 Sup. Ct. 550 (1920). 
3 268 U.S. sor, 45 Sup. Ct. 601 (1925). 


4 The Origin and Scope of the American Doctrine of Constitutional Law, 7 Harv. L. Rev. 
129 (1893). 
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Organization and Ethics of the Bench and Bar. By Frederick C. Hicks. Rochester: 

Lawyer’s Coéperative Publishing Company. 1932. Pp. x, 606. $4.50 

This text, obviously intended for law school use, presents a comprehensive collec- 
tion of cases, excerpts from articles and speeches and other miscellaneous material, 
which deal with two main topics. One of these two portions of the subject matter is 
concerned with the organization of the English and federal judicial systems, the man- 
ner of selecting judges, and the conduct, discipline and removal of judges. The other 
part of the text treats of the organization of the bar, the manner of admission to the 
bar, the supervision and discipline of lawyers and the various problems which confront 
a lawyer in his relation to his clients, to his colleagues, to witnesses, juries, judges and 
the public. In considering the lawyer in these various relationships, the cases and 
material treat very comprehensively the ethical problems which arise, and provide a 
valuable aid in the teaching of a course in ethics. 

There is some very interesting material with respect to the problems of “‘ambulance 
chasing,”’ obtaining law ‘“‘business,”’ and aiding corporations and laymen in practicing 
law through various associations and organizations which have come to handle matters 
formerly thought to be exclusively within the province of lawyers. 

The author presents many late decisions, and material of very recent origin and 
wide interest. Thus, there is the interesting speech of Senator Norris, delivered on Feb- 
ruary 10, 1930, in connection with the matter of the approval of the reappointment to 
the Supreme Court of Mr. Chief Justice Hughes; the communication of Judge Parker 
to Senator Overman, when Judge Parker’s nomination to the Supreme Court was be- 
fore the Senate; the report of the New York Bar Association committee on Magistrate 
Vitale of New York; and the address of Mr. Justice Taft in 1912 on the question of the 
recall of the judiciary. 

From the standpoint of an Illinois lawyer, the leading case of People’s Stock Yards 
State Bank, in which the court passed upon the important problem of the practice of 
law by a bank is set forth almost in its entirety. The “ambulance chasing”’ investiga- 
tion by the Bar Association of the City of New York is well presented. 

The manner of admission to the bar in England, as distinguished from the manner of 
gaining admission in various states of this country, is comprehensively treated. 

A difficult question is often presented as to the proper function of the Committee on 
Character and Fitness, in connection with admission to the bar. The particular prob- 
lem considered by the cases is whether the committee has the power to examine an ap- 
plicant for the purpose of testing his legal knowledge after he has already passed the 
bar examination. Also, the decisions which define the principles relative to the disbar- 
ment of judges and lawyers are adequately presented. 

The only adverse criticism is that the manner of supervision and discipline of law- 
yers is not treated with sufficient detail, and that there are very few notes. In place of 
the notes, however, there are many lists of suggested supplemental reading. 

An interesting chapter is that on lawyers in private life, which presents in detail the 
cases which consider the difficult problem as to the extent to which a lawyer’s morals 
as a private individual affect his right to retain his license. 

On the whole, the book is a very valuable addition to modern legal literature. 

STEPHEN LOvE* 

* Professor of Law, Northwestern University School of Law; Chairman, Grievance Com- 

mittee of the Chicago Bar Association. 
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